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No. 13, 500 

I 

' " I 

APPELLANT’S STATEMENT OF QUESTIONS ^RESENTED 

1. Whether the dismissal of appellant in Grade 0S 13 by appellee, 

whose authority excluded employees in appellant’s grade, is valid. 

I 

2. Whether a decision of dismissal which states |only that ’’the 
charges are sustained”, without reasons, is valid undet Sec. 14 of the 
Veterans Preference Act, which enjoins that a veteran shall not be 
discharged except ’’for reasons given in writing. ” 

3. Whether the appellee made the decision of dismissal where it 
appears that, though he signed the letter containing the decision, he 
actually made a recommendation and put the decision up to the Chairman 
of the Board. 

i 

4. Whether appellant was given the statutory opportunity to answer 

I 

where the information upon which appellee based his recommendation was 
in statements and oral conversations of which appellant| knew nothing. 

5. Whether dismissal of an attorney of thirty yeajrs at the Bar 
upon the uncorroborated statement of a girl of nineteen who had never 
complained of discourtesies and rudeness until she had been promoted 
by appellee is arbitrary, unreasonable and capricious, j 

6. Whether appellee was prejudiced, biased, , interested and 
motivated by bad faith where it appears that he had planned to remove 
appellant from the legal division, participated in two conferences in 
which appellant was threatened with charges if he did not get another job, 

suggested that appellant resign under threat of charges, S and criticized 

| 

appellant for staying in his room and viewing matters from the legal 
point. 

7. Whether the frequent performance of acts, not per se criminal 

I 

or immoral, openly in the office for twenty months while working under 


(ii) 

supervision and observation, establishes as a matter of law the innocent 
intent of the appellant, the knowledge of the supervisor, and the fact 
that the alleged acts were not offenses when performed. 

8. Whether the stenographers were subjected to duress and undue 
influence where it appears that appellee who was in a position to deny 
them promotion, talked with one of them after she had refused to sign 
her statement and obtained the statement of the other after promoting 
her. 

9. Whether the decision of the Chief Law Officer of the Com¬ 
mission, which failed to decide the issue of bias and interest, though 
specifically brought to his attention, is valid. 

10. Whether it was an abuse of discretion for the Chief Law 
Officer to refuse to ask government employees to appear who had made 
adverse statements and who had said that they would back up those 
statements if asked to appear. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 13,500 


A. LINCOLN GREEN, 

i 

Appellant 

v. ! 

| 

J. STANLEY BAUGHMAN, PRESIDENT 
FEDERAL NATIONAL MORTGAGE ASSOCIATION 

and 

PHILIP YOUNG, GEORGE MOORE, FREDERICK J. LAWTON, 
MEMBERS, UNITED STATES CIVIL SERVICE COMMISSION 

| 

Appellees 

i 

i 

i 

I 

APPEAL FROM THE UNITED STATES DISTRICT ctoURT 
FOR THE DISTRICT OF COLUMBIA 

j 

i 

i 

BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

' ' ' . • .• ■ - • | 

This is an appeal from an order of the United Stages District Court 
for the District of Columbia granting appellee* s motion) for summary 
judgment and denying appellant'js motion, for summary judgment. The 
District Court had jurisdiction under sec. 1331, Title 28, U.S.C. This 
Court has jurisdiction under sec. 1291, Title 28, U.S.£. 
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STATEMENT OF THE CASE 

Appellant, an attorney of more than thirty years at the Bar and 
a veteran of both World Wars, disabled in line of duty, was dismissed 
on the uncorroborated statement of a girl of nineteen, obtained by appellee 
after promoting her. She alleged the commission of countless offenses 
over a period of sixteen months while he was working in his office 
under supervision, offenses of which neither appellee nor general counsel 
knew anything during the entire period, offenses of which she never com¬ 
plained prior to promotion, of which there is no record or date in a 
single instance. 

Appellee is the President of Federal National Morgage Associa¬ 
tion, a corporate government agency. Appellant was employed in the 
agency as an attorney in the grade of GS 13. At the date of his dis¬ 
missal, September 19, 1952, he was earning $9,160 per year and had 
had more than fourteen years service with the government. 

Appellant was retired from the Army in the Second World War 
for disabilities in line of duty and has heart disease and hypertrophic 
arthritis of the lumbar spine, progressive, originating in an injury 
to his spine on maneuvers in the desert of California. The following 
is a letter from his commanding officer at the time he was hospitalized: 

"ARMY SERVICE FORCES 
SAN FRANCISCO PORT OF EMBARKAT ION 
FORT MASON, CALIFORNIA 

In Reply refer to: 19 July 1944 

TO WHOM IT MAY CONCERN: 

Captain A. Lincoln Green has been a member of my 
staff for the past five or six months. During that time, 

I have had opportunities to make a thorough appraisal of 
his ability. I have found him a careful, studious lawyer 
with a comprehensive grasp of his profession and a keen 
zeal for careful research and study. He is mature and 
his judgment is excellent. If I had an office in civil life, 

I would be delighted to have him associated with me. 



From my observation, I believe that he has a good 
knowledge of Corporation, Real Estate and Admiralty 
Law. 1 shall be glad to answer any communications 
regarding Captain Green. 

(signed) A. N. ZIEGLER 

A. N. ZIEGLER 

Colonel, J.A.G.D., 

Staff Judge Advocate.” 

In the First World War appellant left the R. O. T. C. and enlisted 
with the first company to cross to France and the first to sustain 
casualties. He graduated from Harvard College and the Harvard Law 
School and is a member of the Association of the Bar of the City of 
New York, the Foreign Policy Association, the Amer ican Society of 
International Law and the Disabled American Veterans. He was 
assistant-counsel to the New York Ambulance Chasing Investigation, 

I 

technical advisor to the New York State Constitutional Convention Com¬ 
mittee and appeal agent on one of the draft boards. He received an 
"excellent" efficiency rating in government service except for one year 
in a new position when he received "very good" and ip 1952 when he 
received "satisfactory" under the law reducing the ratings to three, - 
outstanding, satisfactory, and unsatisfactory. (J. A. 63)* 

The charges under the first three titles are in i^sue (J. A. 39). 

The first charges discourtesy, the use of abusive language and offensive 
utterances to the stenographers. (J.A. 39). Under tjie second and 
third titles are numerous charges alleging personal use of the stenographer 
and office facilities. The Civil Service Commission held that the charges 
under the first three titles were stated with specificity. The District 
Court held that they lacked specificity. This Court reversed but 
remanded for consideration of the other issues. 

Appellant alleges three procedural defects. The first is that 

I 

the decision stated no reasons. The decision consist^ of four words, 

"the charges are sustained," without reasons. (J.A. 142) 

* References are to the Joint Appendix in No. 12,717, unless "this appeaTis specified. 


4 


The second is that appellee made a recommendation, though re¬ 
quired by the statute to make a decision. The following extract from 
appellee 1 s memorandum to the Chairman of the Board of the corporate 
agency establishes this: - 

"September 15, 1952 

To: Raymond M. Foley, Chairman of the Board, FNMA 
From: J. S. Baughman, President, FNMA 

SUBJECT: Statement of Charges Against A. Lincoln Green, 

Attorney Adviser (GS 13, FNMA). 

I have carefully reviewed all of the evidence as presented 
in support of the statement of charges, and also the answer and 

affidavits. The following resume and analysis thereof, 

together with my findings and recommendation, are presented 
for your consideration and decision. (J. A. 257) 

* * * * * 

RECOMMENDATIONS: 

Based ai my findings, I recommend that Mr. A. Lincoln 
Green be discharged in accordance with the proposed ad¬ 
verse action as set out in the Statement of Charges dated 
July 14, 1952, and that a letter of notification be sent 
Mr. Green substantially in the form of the attached. 

(Signed) J. S. Baughman 

President 

Federal National Mortgage Association 

Approved 

(Signed) Raymond M. Foley 

Chairman of the Board 

Federal National Mortgage Association." (J. A. 270) 

Though he signed the letter containing the decision, he considered 

only the recommendation to be his, for he says some weeks after: - 

"There is one thing I want to emphasize, - my recommendation 
for Mr. Green's discharge was based upon the statements of 
the employees after a personal interview with each and every 
one of them and upon Mr. Green's failure to overcome the 
statements of the employees in his answer." (J. A. 203) 

The third defect is that appellee based his recommendation upon 
oral and written statements which appellant was given no opportunity 
to answer. The quotation above establishes this. The conversations 
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were held after appellee had received appellants answer: 

"After the answer in this matter had been filed, in 
considering the evidence in support of the Statement 
of Charges, I not only carefully reviewed the written 
statements of the witnesses but I also orally inter¬ 
viewed the witnesses themselves. (J. A. 256) 


Appellee treats the charges as allegations to be proved by evi- 

! 

dence. His resume of the first charge is typical: 

"CHAHGE I. IMPROPER CONDUCT TOWARD 


OFFICE PERSONNEL 


(a) It is charged that Mr. Green used improper conduct 
toward office personnel, covering two stenographers 
during two different periods. The first pejriod was 
from November, 1950 to February, 1951, jand the 
stenographer was Mrs. Edith A. Smith. 1^ will be 
seen from Mrs. Smith*s unsigned statement that he 
used severe language toward her about answering 
the telephone for the other lawyer who at that time 
shared the office with Mr. Green." 


The above was based upon the following from her "unsigned state¬ 
ment:* 1 

"Shortly after starting work I answered the phone one 
day on Mr. Coolidge*s desk when he was out of the of¬ 
fice. This seemed to upset Mr. Green an4 he was very 
severe in telling me that I was working for him. He 
said that I should tell everyone who called ^hat it was 
Mr. Green* s office, even if the call came over Mr. 

Coolidge*s number. ** (J.A. 277) 


This procedure makes certain that appellant will not know the 
specific information to be answered and will not be able to point out 
discrepancies. None of the information in the "unsigned statement** 
quoted above is in the charge. If Mr. Coolidge had a telephone number, 
the direction that she should answer his phone, "Mr. Green*s office, ** 
would accomplish nothing. As she had stated in her affidavit there was 
but one phone. (J.A. 115). As it was in the name of appellant, it would 

i 

have been confusing to answer a call on appellant's phone, "Mr. Coolidge*s 

i 


office. '* The caller would get the impression that appellant had left 
FNMA or that his number had been changed. It is small wonder that 
the stenographer refused to sign a statement with sucli discrepancies. 


i 


6 


By the procedure used, appellant was deprived of the opportunity to 
answer the information in the statements and to point out discrepancies. 

It is to be noted that appellee relies on a paper whose contents 
the stenographer had refused to credit with her signature. Following 
a "talk" with her after her refusal, he invests this scrap of paper with 
credibility: - 

"After Mr. Green had filed his answer, I talked to 
Mrs. Smith and she stated that all facts related in 
her original statements were true. " (J. A. 258) 

In addition to the roles of accuser, prosecutor, and judge, he now 
assumes that of a witness. This "talk" is a revelation of methods re¬ 
pugnant to fair-minded men. Calling a spade a spade he put this girl 
to the question. It can be nothing else when a girl is hauled on the carpet 
after refusing to sign a statement supporting charges he had preferred. 
After this "talk" she confirmed, he says, what she had at first refused to 
confirm. He likewise talked to the signers of the statements and they 
assured him that "they would stand back of their statements given." 

(J. A. 203). If there was any tendency to waver, these talks would 
furnish the required stiffening. 

The facts show then that (1) the charges stated no reasons, (2) ap¬ 
pellee made a recommendation and not a decision, and (3) appellee based 
his recommendation on information in employees' statements and con¬ 
versations which appellant was given no opportunity to answer. 

Appellee confesses a fourth defect, - that he had not power or 

authority to discharge appellant and has produced par. 14 of the by-laws 

of the corporate agency establishing it: 

"14. The Chairman of the Board of Directors may 
select, employ, and fix the compensation of 
such officers, employees, and agents as shall 
be necessary for the transaction of the business 
of the Association, in accordance with appli¬ 
cable laws. (J. A. 5, this appeal) 

The Chairman delegated this power to the President but excluded 
positions in appellant's grade, GS 13, and above. (J. A. 7, this appeal) 
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Appellee divulges his lack of power and authority to lay the 
foundation for a new contention, contained in the following words from 
an affidavit of the Chairman of the Board, submitted three and half 
years after the commencement of the litigation: - 

I 

"I thereupon noted my approval upon Mr. Baughman*s 
Memorandum and authorized and directedj Mr. Baughman 
to notify Mr. Green by letter of my decision.’’ (J. A. 2) 

Appellee will undoubtedly explain how these enigmatic words can 
effect a substitution of the Chairman’s signature for the appellee’s in 
the letter of dismissal, also how he proposes to substitute the Chair¬ 
man for the appellee as the defendant. For appellee is a defendant by 
virtue of his signature to the letter of dismissal. 

These dismissal proceedings are probably unique in the history 
of such proceedings. An attorney of thirty years at the Bar and of 
good reputation is charged and shorn of reputation and livelihood 
without warning, without chance to explain, to mend his bad ways. Never 
had appellant been told that a stenographer had complained of insults, 
discourtesy or rudeness, that his behavior was in th^ least improper, 
that he had absented himself without leave, that he h£d made an im¬ 
proper or excessive use of government facilities and should cease. 

Never had he been told of the utterances quoted in the charges. Never 

I 

had he been warned that his legal opinions would be considered grounds 
for charges, that his reluctance to change those opinions would be con¬ 
sidered insubordination. 

Yet appellant worked in a fishbowl. He was under supervision.' 

For part of the time his office was next to that of his supervisor with 
the door between generally open; for another part, he was in the same 
room with the second stenographer and two assistants of the appellee. 
Appellant never locked his desk. He kept his file of personal corres¬ 
pondence in a filing cabinet open to the eyes of all. He dictated his 
few personal letters openly, which he had done since joining the govern¬ 
ment. His supervisor knew of it. He built his home under the G.I. 

Bill. Everyone knew of it, for appellant would bore all whom he could 
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pigeon-hole, including appellee and general counsel, with the details 
of his progress. Appellant carried on no business. (J.A. 65) 

Appellee in Charge 1(a) alleges the use of abusive language toward 
the first stenographer. The offense is said to have occurred a year 
and a half before the date of the charges. She is alleged to have com¬ 
plained to general counsel who warned appellant. (J. A. 39) No record 
was made of the complaint or of the abusive language or of the warning. 
The stenographer’s unsigned statement says nothing of abusive language. 
She signed an affidavit, corrected and typewritten by herself, saying: 

Mr. Coolidge received a telephone call in Novem¬ 
ber, 1950. Deponent answered: "Mr. Coolidge’s 
office. ” There was only one telephone wire. Mr. 

Green said in substance to deponent: ’’Please answer 
the phone in my name, as you have been assigned to 
me. ” On one occasion, deponent was told by Mr. 

Green that he did not want deponent to develop a 
habit of going out regularly for coffee. On another 
occasion in February, 1951, Mr. Green buzzed for 
deponent. Deponent did not bring in her stenographic 
notebook. Mr. Green said in substance: ’’Haven’t 
I told you to bring your book when I buzz for you. 

I don’t want to tell you again. ” Deponent left and 
reported the incident to Mr. Reid and asked for 
reassignment. Aside from these incidents there 
were no other incidents of discourtesy. Mr. Green 
was, except for these incidents, courteous and did 
not use abusive language to deponent. (J.A. 115) 

General counsel in his statement says nothing of abusive language. 

He characterizes it as ’’unwarranted tongue lashings. ” (J. A. 273) He 

changes to a reprimand in a later affidavit. (J. A. 204) He has now 

given three versions, - abusive language, unwarranted tongue lashings, 

and a reprimand. Still the Court does not know a word of the abusive 

language or of the tongue lashings or of the reprimand. The Court 

knows only that it is language. But lo’. it is no longer language. In 

a fourth version general counsel says: 

”1 do not recall that she stated the precise language 
that Mr. Green had used on any of these occasions. 

She did say that the basic difficulty was his tone of 
voice and general demeanor even more than the words 
he spoke.” (J. A. 205) 
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From abusive language to a tone of voice and a general demeanor*. 

Forced to admit that he has witnessed none of the offenses charged, 

general counsel resorts again to this characterization in the following 

shabby, factless statement, irrelevant to the issues: 

"Although no examples of conduct of the serious nature 
that I have just described ever occurred iO my presence, 

I have upon occasion observed him address stenographers 
and office subordinates or even associate^ with such a 
demeanor and in such a tone of voice as to indicate that 
he regarded them as inferior people." (J. A. 207) 

He observed this, yet never called it to appellant’s attention. 
"Crying, " like tone of voice and general demeanor, is cited as proof 
of offenses. It evidences the extent of the abusive language. (J.A. 39) 

It shows the force of a "bawling out." (J. A. 258) General counsel says: 

I 

"One item of my direct knowledge of Mr. Green’s 
difficulties with his stenographer, who wa 4 Miss 
Elaine S. Cahn until she was married several days 
ago, is that I remember seeing her at her desk on 
at least one occasion when she was crying ^>r ob¬ 
viously had been crying. I did not know at |the time 
what the trouble was." (J. A. 206) 

i 

He did not at the time ask, either from sympathy or concern for 
office morale. But now he knows. Of the thousand frustrations in the 
life of a girl living and working in Washington and looking forward to 
marriage, he puts his finger on the one cause. This is "direct know¬ 
ledge. " Nor are these flights of fancy confined to general counsel. This 
is by the attorney recently employed by general counsel and appellee: 

j 

"Mr. Green had the habit of throwing papeifs at 
Miss Cahn. He would never think of leaving his 
desk and walking over to her desk to hand her a 
book or document as I would do. Her desk was 
across the way and he would just fling papers at 
her." (J.A. 226) 

Never? Can papers thrown or flung reach her 4esk? Did she pick 
them from the floor without protest? How does it happen that neither 
she nor the zealous draftsman of the charges overlooked this first-class 
offense? The Court can open on any page of the statements and affidavits 
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and find examples of these characterizations and generalizations. But 
it will not find one instance of the date and facts of a specific offense. 

And never was there a better opportunity. The offenses were com¬ 
mitted in the office where appellant was under observation. 

Characterization passes for information, - rude, discourteous, 
severe, flew into a rage, abusive, made to cry, complained, threatened 
to resign, warned, distasteful, unpleasant, insulting, rude, harsh, 
abrupt, (the preceding six characterizations in unbroken succession), 
lest your temper, enraged, disturbed, upset, swore, made to cry, 
threatened, warned, arrogant, critical, improperly, personal, required. 
These are in the first three titles. They are not the garnishing. They 
are the warp and woof. Excise them and weigh the residue. These 
characterizations are repeated in the statements and affidavits. Thus 
the specific information substantiating the characterizations, rude, 
discourteous and severe, constituting Charge 1(a), are the words, rude, 
discourteous, and severe,in the unsigned statement with nasty, thrown 
in for good measure. (J.A. 39, 277) 

Appellant has thus far stated the facts showing the absence of an 
iota of fact behind the charge of the use of abusive language. In the 
process he has also given typical examples of the quality of the evidence 
in the statements upon which appellee based his recommendation. 

For proof of the rest of the charges, appellee relies on the un¬ 
corroborated statement of a nineteen year old girl who had been pro¬ 
moted shortly before she signed the statement and who had never com¬ 
plained prior to her promotion. There are, to be sure, three other 
statements. General counsel's statement has nothing relevant, for he 
says that he knew nothing of the offenses except what he learned from 
her statement. (J.A. 206, 207) As collaborator in the judicial func¬ 
tions of appellee, he expresses his belief that appellant's removal will 
be for the best interests of the Association. (J. A. 272) He says that 

i 

"a loss of efficiency and morale in the office has resulted from Mr.. 
Green's conduct and attitude." This from the individual who observed 


11 

no offenses during the long period they were allegedly committed. He 
gives his opinion on the credibility of appellant’s supervisor. He has 
the fullest confidence in his statements. (J. A. 274). j 

The supervisor’s statement contains not a jot of information on 
these charges. Yet he is charged with the duty of observing and putting 
a prompt stop to offenses. Finally, the statement of the attorney who 
for a few months shared the office with appellant has no date or details 
of a specific incident. There are the usual characterizations, rude, 
inconsiderate. He observed the making of personal qalls, a fact never 
denied. 

Appellee and general counsel had other witnesses, mature, res¬ 
ponsible and seasoned men. But they chose to stake all on the state¬ 
ment of this girl, so much so that when appellant denied her accusa¬ 
tions, read to him from a draft of the charges at a conference, general 
counsel asked the rhetorical question, M Why should she say these thin gs 
if they aren’t true?" The Court will note that the rhetorical question 
prejudged the case. 

Among these witnesses were the appellee’s two (assistants. They 

were for a time in the very same room with appellant! and the stenographer. 

The charges in ”I(b)” portray a man of uncontrollable temper. The 

Commission’s investigator obtained their affidavits. They said: 

”1 did not observe any discourtesies on Mrj A. L. 

Green’s part either toward his stenographer or other 
members of the Legal Staff, although it did appear 
that his relationship with other attorneys of the 
Legal Branch was not entirely congruent. ” ! 

(J. A. 270) 

■ 

’’With reference to improper conduct toward office 
personnel during these six one week period^ that I 
was in the office at all, I didn’t see any indication 
of mishandling or mismanagement as far as he was 
concerned with the girl... ” (J. A. 242) 

There were four other employees with whom appellant had had 
associations in the performance of his legal assignments. They were 
examined by the Commission’s investigator. 


i 
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A Mr. Philip Sadoti said: 

"Mr. Green would seek my advice during these contacts. 

In my meetings Mr. Green would accept the advice with¬ 
out dissenting comment. My limited contacts with 
Mr. Green were all conducted on a pleasant basis and 
there was no occasions of disagreement or outbursts 
of temper on anyone’s part.”(J. A. 250) 

A Miss Mary L. Smith said: 

”1 worked in the room next to Mr. Green’s room. Oc¬ 
casionally I took dictation from Mr. Green. He was 
nice to me, as he was glad to get someone to take 
his work. He always treated me all right. I would 
go in and take the work and go ahead. During the 
few instances I took work from Mr. Green there was 
no indication of discourtesy. ”(J. A. 246) 

A Mr. Allan C. Tyler said: 

”In my limited business dealings with him I experienced 
no rudeness or discourtesy from Mr. Green. My re¬ 
maining contacts with Mr. Green were limited to 
going out to lunch with him and driving home on a 
few occasions during which matters of general in¬ 
terest were discussed, all of which were pleasant. ” 

(J. A. 249) 

A Mr. Quinter, a loan examiner, said: 

”1 cannot recall whether or not Mr. Green ever made 
any derogatory remarks about my capabilities and 
am quite certain that he made no such remarks 
directly toward me. ” (J.A. 239) 

Appellant also offered the affidavit of his former stenographer. She 

had been with him from 1945 to 1949, a period when a dissatisfied or 

unhappy stenographer could obtain another position for the asking. She 

had taken a non-legal position on a reduction in force. She said: 

”At the time when she first worked for him, she had 
been employed as a clerk-typist and had had little 
experience in taking dictation. Mr. Green was 
patient and spent considerable time in teaching 
deponent. As a result of a reduction in force, 
deponent was transferred out of the legal division. 

In the four years that deponent worked with Mr. Green, 
he never used abusive or insulting language. He never 
said ”God damn it to Hell. ” He acted courteously and 
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I 


with consideration. He never yelled at deponent. 

He never threw books about in a loss of temper. 

Deponent never heard him use the words, imbecile 
or ignoramus. When he called deponent to take 
dictation, he would say: "Would you please." 

Deponent never knocked on his desk to call his 
stenographer. He never said to deponent: "You 
come here and you come fast." (J. A. 116) 

Miss Charlotte K. JEtyan had known appellant for the same period, 
had been in the same room with Miss Dwral from 1947 to 1949. She 
said: 

"Deponent has had a good opportunity to observe 
Mr. Green’s conduct and to judge his character. 

Mr. Green was at all times courteous and Wite 
to his secretary. In deponent’s opinion, he is a 
man of integrity and honor. He was patient, kind 
and considerate to his secretary and to deponent. 

Deponent has at various times assisted Mr; Green 
in a secretarial capacity. There were times when 
deponent asked his help. He was always willing to 
help and explain matters that deponent did not 
understand. * 

Mr. Green has informed deponent that he has been 
charged with saying to his present secretai^y: "You 
come over here and you come fast. ” Deponent never 
heard Mr. Green use the expression or a similar 
one. She never heard him say: "God damn it to 
Hell" or go into a rage and use abusive language. 

She never heard him use the words ignoramus or 
imbecile. He was not, in deponent’s opinion, ar¬ 
rogant or critical. (J.A. 117) 

Both these ladies submitted themselves to examination at the 
hearing in the Commission. (J. A. 30) 

The charges in "lCb/’assert isolated actions and utterances, without 
context. This is a device familiar to the political arena, used to distort 

i 

and invent and at the same time to prevent the revelation of discrepancies. 
For example, appellee charges that "you... on two occasions became so 

enraged that you threw a small telephone book toward her and hit her 

# 

desk." The version in her statement is almost identical except that 
she adds the phrase, "It did not hit me but hit on my desk." This bare 
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accusation discloses no discrepancies. Here is the version she gave 

to the Commissions investigator: 

"The first instance in which Mr. Green lost his temper 
was when he asked me to call Mr. Wise of the RFC. I 
did not know who Mr. Wise was, as I had not been 
here that long. When I asked Mr. Green what Mr. 

Wise T s first name was, he got very angry and threw 
the RFC telephone book at me which landed on the 
floor, and told me that I should look it up myself, 
which I did. In my first statement I said that Mr. 

Green threw a telephone book at me on two oc¬ 
casions. At this time, I can only remember this 
one incident." (J. A. 233) 

When asked to look up a number she responded with a pointless 
question. Using normal language, appellant tossed the inter-office 
directory on her desk so that she might look up a number. For pamph¬ 
lets of a few pages cannot be thrown and this, as everyone can tell 
from her words, "RFC telephone book, M was the inter-office directory, 
a pamphlet of a few pages with paper covers. 

A pamphlet is synonymous with a book, "very angry" with "enraged, " 
"tossing" with "throwing," "toward" with "at", landing on the desk with 
hit on the desk. To complete the picture, the fact that she had been 
told to look up the number herself is omitted. 

She was given to hyperbole. She says: 

"On one occasion I handed a letter to Mr. Green_ 

Mr. Gordon, thinking I was finished, asked me to 
take some dictation. Mr. Green thereupon threw 
a fit and threw the letter on the floor and addressed 
Mr. Gordon by saying, "Don’t you think you ought 
to wait until I’m finished?" (J. A. 252) 

A rational question associated with a fit! It is hard to believe that 
this girl of nineteen was capable of the sustained inventiveness displayed 
by the charge. And in this connection, when the draftsman of the charges 
presented the "unsigned statement" to the first stenographer, this older 
girl refused to sign it. 

In the period preceding the charges, when the attorney, recently 
employed, shared her services and the office, she took her seat for 


dictation with a cigarette hanging from a corner of her mouth. She 
resented appellants disapproval. On another occasion she said she 
was more comfortable takings dictation in her own chair some distance 
away. Asked to phone a person in the inter-office directory, she told 
appellant to get the number himself. (J. A. 72) 

Some of the utterances and actions in the charge would obviously 
cause complaint and protest. A book was twice throW toward her - 
without complaint by her. The biting contemptuous words, "You come 

here and you come fast," caused no complaint over Sixteen months. 

: 

Yet she was not meek. Upon one occasion she said to the attorney 
sharing the office, "Why didn’t you hit him?" (J. A. 231) 

Appellee in the last charge under "1(b)" alleges that appellant was 
critical and arrogant in that he called his co-workers ignoramus or im¬ 
becile. (J.A. 40) In this non-sequitur appellee omits names and dates. 
Attorneys are sensitive to reflections on their professional competence 
and do not forget them. Appefllant in his answering affidavit said: 

"Such a charge is justified only after obtaining the 
statements or affidavits of the co-workers. They 
have no such affidavits or statements, unless it 
be the affidavit of general counsel’s willing} as¬ 
sistant." (J.A. 83) 

Appellee and general co.unsel had not the statement or affidavit of 

one co-worker. General counsel in his affidavit said: 

"Never in my presence did Mr. Green call any of 
the lawyers in the office by the names of ’ignoramus’ 
or 'imbecile. ’" (J.,A. 207) j 

Appellant's supervisor said: 

"I never heard Mr. Green use the epithet ’imbecile’ 
or 'ignoramus’ to anybody-" (J.A. 218} 

The draftsman of the charges said that appellant had "never called 
me an ignoramus or imbecile.’’ (J.A. 221) 

The attorney who shared the office expresses himself again in 


universals: 


"Anyone who didn’t see things his way, including my¬ 
self, was an 'ignoramus.”’ (J.A. 277) 
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This is not an accusation of calling his co-workers ignoramus. 
Yet appellee in his memorandum to the Chairman found that appellant 
had called him ignoramus. (J. A. 260) This broad charge rested on 
this narrow statement of the stenographer’s, uncorroborated by the 
person addressed: 

"Finally Mr. Green got mad and called Mr. Gordon 
an imbecile. Whereupon Mr. Gordon said: f If I 
can’t ask you a sape question and get a sane 
answer, you’re nuts.’” (J.A. 253) 

The charges in ”IT’ and "HI” are substantially the same but have 
been multiplied by division. The act of typing a letter becomes two 
offenses, the use of government property (”IT’) and the use of govern¬ 
ment personnel ("HI”). These charges are also based on the statement 
of the stenographer. (J. A. 251) Six days after obtaining her statement 
and with knowledge of its contents, appellee and general counsel ob¬ 
tained the statement of appellant’s supervisor. It is to an employee’s 
supervisor that one first turns for information on these charges. For 
he is charged with the duty of knowing, guiding and putting a prompt 
stop to abuses. Yet they asked him nothing with respect to the charges 
and elicited nothing. And he kept silent though the fate of a brother 
attorney was in the balance. 

It was left to appellant to extract the truth, no easy task. Ap¬ 
pellant, while waiting for his supervisor, wrote an affidavit for him 
to execute, reading in part: 

"Mr. Green never called deponent ignoramus or im¬ 
becile. Deponent knew that Mr. Green was making 
telephone calls with respect to the construction of his 
house and that he occasionally dictated a personal 
letter to his stenographer. The personal work was 
not extensive and did not interfere with Mr. Green’s 
official work. The door between deponent’s and Mr. 

Green’s office was generally open. He never heard 
Mr. Green use abusive language to his stenographer 
...” (J.A. 119) 


He refused to sign it but said: 


17 


"If called, I will testify to the correctness of this 
affidavit except the item that you never refused 
to do any work thatiwas given to you." (J. jA. 98) 

I 

This would be of little value if he did not appear to confirm the 

truth of the unsigned affidavit. Believing that the supervisor would 

not appear at a hearing and he did not though notified by registered 

mail, appellant obtained the needed information through specific ques 

tions propounded by the Commission's investigator: - 

Q. "Did you on or about Sept. 9, 1952 in 
with Mr. Abraham Lincoln Green 
stance, 'If called, I will testify to the 
ness of this affidavit except the item 
never refused to do any work that was 
you.'" 

A. "Yes, I did or substantially so; I added at once, 
however, that on the same occasion I would also 
testify to matters not covered by the same affi¬ 
davit." (J.A. JO, this appeal). 

He identified the unexecuted affidavit. (J.A. 10). 

The charges under "H" and "HI" are summarized in the following 

extract: j 

"During the foregoing periods (between November, 1950 
and February, 1951 and between February, 1951 and 
June, 1952) and particularly while the house was in 
process of construction and immediately prior there¬ 
to, you improperly used the office and its miscel¬ 
laneous equipment including telephones, typewriters, 
file folders, stationery, filing cabinets, aim other 
supplies and equipment, by making and receiving 
numerous telephone: calls concerning your personal 
business; and by requiring your stenographer to type 
personal letters for. you, to keep personal books and 
records for you, and to make personal telephone calls 
for you." (J. A. 41). 

» 

Appellee forgot to mention erasers, ink, chair, j desk and electricity. 

* 

How many typewriters and telephones does an attorney need, how many 

* 

filing cabinets ? Appellee does not set forth the substance of a single 
telephone call or letter. If thqse are offenses, their commission cannot 
be assumed. If the offense lies in the abuse of theamenities,then a specific 
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warning or order to cease is necessary. For an employee may un¬ 
wittingly overstep the line in the mind of his superior between the pro¬ 
hibited and the permitted. Nor was there any difficulty in obtaining specific 
information. The stenographer had her notebooks, the telephone operator 
made all connections. 

Emphasis is produced byrepetition, M you improperly used the 
office and its equipment, including telephones... and other... equipment 

by making and receiving_telephone calls-and by requiring your 

stenographer_to make personal telephone calls for you.” 

In this frenzy of accusation appellee reaches the pinnacle in the 
following charge: 

”That the improper use of the stenographer, as set out 
above, particularly during the time the house was under 
construction, required her to devote practically three - 
fourths of her time to your personal work, leaving 
only approximately one-fourth of her time available 
for her government duties....” (J. A. 42) 

The charges were carefully drawn, says appellee, and based 
entirely on the statements of the witnesses (J. A. 256). But the steno¬ 
grapher mentioned a modest six or seven months as the period that 
appellant used three-fourths of her time, reduced later to one month. 

(J. A. 251, 236). Appellee has made it sixteen months. (J. A. 42). 

In this mad assault on an attorney of thirty years at the Bar appellee 
abandons sense and reason; is blind to the fact that he has indicted 
himself, his general counsel and the supervisor of gross neglect of duty. 

The conferences preceding the charges contain the facts upon the issues 
of bias, prejudice and interest (4th count, J. A. 4) and bad faith (9th count, 
J.A. 5). Appellee first devised the plan of offering appellant an administra¬ 
tive position. General counsel did not think too much of the plan and told 
appellee that appellant would not accept. Nevertheless appellee made the 
attempt to remove appellant from the legal division with consent. For the 
alternative, if it did not succeed, was coercion and charges. In making the 
offer appellee put it upon the ground that appellant was not kept very busy. 

At about this time appellee had appointed an attorney who shared the office with 
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appellee. Appellant would thus be leaving his position for appellee T s recent 

appointee. When appellant refused to leare, appellee said: 

"All right, no hard feelings. People generally prefer the 
administrative side hnd I thought you would j" (J. A. 100) 

Some weeks thereafter appellee promoted the second stenographer 

and obtained her statement but not without resistance.! For she had told 


her father and mother that she' would give up her position before signing 
a statement. (J. A. 77) On July 7, general counsel phoned appellant, 

t 

"Can you step in her for a minute, Abe?" Appellee was in general counsel's 

office. General counsel's first words were: 

* 

j 

"We want you to get:another job. I don't think you have 
been very happy here. " (J. A. 37) 

General counsel then pointed out that appellant'^ supervisor had 


obtained a position at a higher, grade with another agency and asked 
appellant whether he had any interviews scheduled. From time to 


time appellee would enter the conversation. At one lioint he made the 


criticism that appellant stayed in his room though sociable at parties. 
General counsel said he had noted this peculiarity. At another point ap 

i 


pellee commented that appellant viewed matters from the legal point. 

(J. A. 50, 93) When appellant* said he had no interviews scheduled, general 


counsel said: 


"If you don't get another job, charged will be preferred." 

(J. A. 37, 50). 

Appellant said that he was not aware of anything he had done to warrant 

charges and asked: : j 

. 

"If charges are contemplated or have beenj contemplated, 
how will it be possible for me to get another job?" 

General counsel said: 

"That can be arranged." (J. A. 37) 

When the charge of the use of the telephone foi| personal calls was 
read, appellant asked general counsel whether the letter had not made 
telephone calls in connection swith a home he was building for himself. 
General Counsel said he had.! (J. A. 84) Appellee had also asked ap¬ 
pellant to telephone a relative and advise him on the cost of building a 
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home. (J. A. 38) When the charge alleging the use of government sta¬ 
tionery was read, appellee turned to appellant and ej aculated, "Govern¬ 
ment paper!" 

At the end of this conference appellee again urged appellant to 
consider changing his position. General counsel said that they would 
think things over and thanked appellant for taking matters calmly. 

(J. A. 51) There was a second conference a week later. 

Appellant was then ill and under'medical care. (J. A. 60, 64) 

His heart condition made it imperative that he avoid the stress and 
strain of these proceedings. He interrupted general counsels first 
words and said that if there had been anything in his conduct of which 
general counsel disapproved, he would remedy it, that if appellant had 
been too persistent in mainlining his position in legal matters he would 
no longer do so. General counsel replied that the situation had gotten 
beyond this, that matters had come to their attention which were serious 
and constituted cause for preferring charges. He then read the charges 
under the first title. When he had read the charge that appellant had used 
abusive language and had warned appellant, appellant asked, "Bob, did 
you warn me?" He answered, "I thought I had." When he read the charge 
that appellant had twice thrown a telephone book toward the stenographer, 
appellant asked, "Did I throw it at or toward her? "What is the meaning 
of this word, toward?" General counsel said that he did not know. When 
he read the charge that appellant had twice sworn at the stenographer by 
saying, "God Damn it to Hell, why can T t you do things right, ” appellant 
asked, "Isit that I swore at her or just swore?" General Counsel did 
not know. (J. A. 37, 38, 50, 51) 

When appellant denied the charges general counsel said with a 
smile, "What puzzles me is this. Why should she say these things if 
they aren’t true ?" (J.A. 52) 

Appellant asked why he had not been told of these complaints before. 
General counsel said that they had not known of them but found out about 
them from the auditor’s report. Appellant asked what the auditor’s report 
had to do with these matters. General counsel did not answer. The auditors 



had made a check some time before of the workload.! Appellant had 

i 

answered, when asked, that there were intervals when he was not very 
busy. (J.A. 38) 

Appellant, ill, besought appellee not to press tjhe charges. Ap- 

» 

pellee, though he had been willing at the first conference to forget the 
charges if appellant removed, to another agency now said that the charges 
were serious, that he had to take notice of them. Appellant could resign 
and avoid trial on the charges. General counsel handed the charges to 
appellant. Appellant asked who would preside at the hearing. General 

s 

counsel replied, "Mr. Baughman." (J. A. 60) 

In a letter with verification attached, appellant set forth the facts 
and asked appellee to disqualify himself from sitting in judgment on 
appellant: ! 

3 

”You ordered or approved an investigation when the 
matters set forth in the statement of charges had never 
been the subject of complaint or warning. For what 
purpose, if not to form the basis for charges thkt would 
force me out of my job Z You took an active part in the 
discussions of July 7 and July 14 when I made nfiy denials 
and produced evidence of the untruthfulness of 4ome of 
the charges. If you did not believe those denials then, 
you will not believe them at the trial. In signing this 
statement of charges you showed a ready willingness 
to sign charges which on their face are incredible. You 
gave me the alternative of resignation to escape trial. 

It is the prosecutor who,- being convinced of thej guilt 
of the accused, offers the accused the chance to take a 
lesser plea. Every single act of yours has been an act 
of ready willingness to believe in the guilt of a lawyer 
of almost 30 years standing at the bar. When your 
Chief Legal Advisor asked me the rhetorical question 
why this girl would make the alleged statements if they 
weren’t true, you made no objection to the assumption 
of guilt, to the unfairness of placing upon me the burden 
of explaining the mental reactions and reasonings of a girl 
of 19 while under the control of your investigator. Indeed, 
there is no element of justice in this proceeding in which you 
have taken an active part. There are matters ip issue in 
which you are an interested party. ” (J. A. 59) 


i 
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Behind these events is a history of a refusal to falsify, reluctance 
to write opinions the very reverse of opinions previously written. Never 
had fault been found with the original opinions. Specific examples with 
exhibits are set forth. (J. A. 102 et seq.) 

We refer to one. General counsel had offered an attorney $7, 000.00 
in settlement of a claim for fees in connection with an uncontested for- 
closure. (J. A. 133) The attorney had signed an agreement fixing his 
fee at $5.00 per hour and had initialed a letter estimating his fee at 
$750.00 at the maximum for 150 hours work. (J. A. 119, 121) The office 
of the attorney and the branch office of the agency were in the same city 
and the attorney made use of the facilities of the branch office. When the 
branch office moved to another city, the attorney said that the removal 
had deprived him of "office space, experienced stenographic service 
and all other modern facilities" and made claim for $10.00 per hour. 

(J. A. 123) This he later abandoned for a claim of $22,000.00, based 
on quantum meruit. (J.A. 133) 

Appellant in his opinion pointed out that the contract did not im¬ 
pose an obligation on the agency to provide office space and stenographic 
help, that this was a convenience. (J.A. 123) Rarely are the offices 
of the agency and of a retained attorney in the same city. Appellant’s 
opinion was adopted and acted upon . (J.A. 123, 134) 

Appellant estimated the fee to which the attorney was entitled at 
$3, 500.00. (J. A. 132) This was an average of the estimates of three 
attorneys. Appellant was asked to raise the figure to $5, 000.00. This 
would have justified general’ counsel’s offer of $7, 000.00, as the dif¬ 
ference of $2,000.00 was estimated to be the cost of defending an action by 
the attorney. Appellant declined. He had gone as far as he could and 
his estimate was in the file. 

The draftsman of the charges wrote the memorandum for the 
signature of GeneralCounsel. (J. A. 135) It bears the same date, July 6, 
1951, as appellant’s estimate of the fee (J.A. 135, 131) but was clearly 
written later. In the opening sentence the memorandum reads, 



"I have made an independent inspection and study of the 
files in this case." 

He then accepts the highest estimate of the three attorneys and the reason 
given is "in the interest of liberality." He finds that "the association was 
to furnish office space and stenographic assistance." j He grants com¬ 
pensation for fifty hours for which no claim was made and the reason is 
"again in the interest of liberality." He is still shortj of the desired 

$5, 000.00 .He therefore grants compensation for twenty-four hours 

I 

spent in discussing settlement in Washington, though appellant had com- 

i 

mented specifically on this item to show the exaggerated character of the 
claim and though the file showed that the attorney had stopped in Washing¬ 
ton incident to a trip to New York. (J.A. 124). 

The facts related herein are uncontradicted, 
no answer to the complaint. He submitted no affidavit on the motions 
for summary judgment. The recent affidavit by the farmer Chairman 
of the Board does not contest the facts. The appellee j submitted an 
affidavit in the proceedings before the Commission. He acknowledges 
that he suggested to appellant that the latter resign bijt gives a slightly 

i 

different version from that of appellant. (J.A. 202) peyond this there 
is no contradiction. General counsel in his affidavit before the Com- 

I 

mission takes issue with appellants statement that the door between 
appellants room and his supervisors was generally opened, as if the 
fact that it was closed would absolve the suprrvisor from supervising. 

(J.A. 210). Beyond this there is no contradiction. 

Summarizing, the charges under "1(a)" are based on a paper the 
stenographer refused to sign. The affidavits of the stenographer and 
general counsel establish that there was no abusive language. 

The remaining charges are based on the statement of a girl of 
nineteen who had been promoted by appellee, who had| never complained 
until after she had been given her promotion, who speaks from memory 
of events of which no record was ever made. 

Appellee relied upon the statement of this girl, ; ignoring the testi¬ 
mony, , available to him, of six employees, two of whom were his assistants. 
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He did not have the statement of a single co-worker when he made the 
charge that appellant called his co-workers ignoramus or imbecile. 

He elicited nothing from appellant’s supervisor with respect to the 
charges under "IF and "HI" choosing to rely exclusively on the state¬ 
ment of the stenographer. The supervisor under oath confirmed that 
he knew of the personal work, that it was not extensive and did not 
interfere with appellant’s official duties. 

Finally the facts, uncontradicted, show that appellee and general 
counsel first tried to coerce appellant under threat of charges into 
transferring to another agency, then to resign. 


STATUTES AND REGULATIONS 

Section 14 of the Veterans Preference Act of 1944, as amended, 5 
USC 863, provides in pertinent part: 

"No permanent or indefinite preference eligible, 
who had completed a probationary or trial period em¬ 
ployed in the civil service, or in any establishment, 
agency, bureau, administration, project, or depart¬ 
ment, hereinbefore referred to shall be discharged, 
suspended for more than thirty days, furloughed without 
pay, reduced in rank or compensation, or debarred for 
future appointment except for such cause as will promote 
the efficiency of the service and for reasons given in 
writing, and the person whose discharge, suspension 
for more than thirty days, furlough without pay, or 
reduction in rank or compensation is sought shall have 
at least thirty days’ advance written notice (except 
where there is reasonable cause to believe the employee 
to be guilty of a crime for which a sentence of imprison¬ 
ment can be imposed), stating any and all reasons. 


specifically and in detail, for any such proposed action 


such preference eligible shall be allowed a reasonable 
time for answering the same personally and in writing, 
and for furnishing affidavits in support of such answer, 
and shall have the right to appeal to the Civil Service 
Commission from an adverse decision of the adminis¬ 
trative officer so acting, such appeal to be made in 
writing within a reasonable length of time after the 
date of receipt of notice of such adverse decision.. 



Civil Service Regulations, 5 CFR sec. 22.3 provides: 

Sec. 22.3 Notification of adverse decision of administrative 
officers of agencies. 

Adverse decision by administrative officers fol¬ 
lowing notification of proposed adverse action, 
charges and opportunity for answer shall be in 
writing, dated, and submitted to the Employee 
promptly after such decisions have been made. 

The employee shall also be advised in the same 
notification, of his right to appeal to the appro¬ 
priate office of the Civil Service Commission, 
as provided in Sec. 22.4 

Sec. 22.205 of the Fed. Personnel Manual! of the Commission 

provides: 

M The administrative officer shall render his decision 
and it shall be in writing, dated..." 

I 

Part 22(c)(1) gives the following instructions to the administra- 

! 

tive officer: 

"Direct 
sign it.. 

Sl-28 of the Manual reads: 

"A final decision may not be made and the adverse 
action may not be taken in the circumstances out¬ 
lined below. In those types of cases t^ie agency 
must give the employee a new notice of proposed 
adverse action and must comply with all other 
procedural requirements of the law and regulations, 
a. If it is determined that the adverse action 
shall be taken for reasons other than those 
set forth in the notice of proposed action .... 

A decision adverse to the employee must be 
based only on the reasons given in the 
notice which he had an opportunity to answer: 

No other reasons are valid as a basis for the 
adverse decision. 


the official written notice to the employee, 


STATEMENT OF POINTS | 

I. The actions and proceedings of Appellee in dismissing appellant, 

I 

being unauthorized, are invalid. 
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n. The decision of dismissal stated no reasons. 

HI. Appellee was required to make a decision but made only a recom¬ 
mendation. 

IV. Appellee considered oral and written statements which appellant 
was given no opportunity to answer. 

V. The decision of dismissal was arbitrary, unreasonable and capri¬ 
cious. 

VI. Appellee, Baughman, was disqualified for bias, prejudice and 
interest. 

VH. Appellee, Baughman, was biased, prejudiced and interested. 
vttt Appellee, Baughman, was motivated by bad faith. 

IX. The frequent performance of acts, not per se criminal or im¬ 
moral, openly in the office for twenty months while working under 
supervision and observation, establishes as a matter of alw the 
innocent intent of the employee, the knowledge of the supervisor 
and the fact that the alleged acts were not offenses when performed. 

X. The stenographers were subjected to coercion, duress, and undue 
influence, 

XI. The Chief Law Officer failed to decide the issue of bias and interest. 

XII. The Chief Law Officer abused his discretion in refusing to ask the 
government employees who had made adverse statements to appear 
at his hearing. 

SUMMARY OF ARGUMENT 

t 

Appellee, an attorney of more than thirty years at the Bar, a veteran 
of both World Wars, disabled in line of duty, was dismissed on the un¬ 
corroborated statement of a girl of nineteen, obtained by appellee after 
promoting her. The charges allege the commission of countless offenses 
over a period of sixteen months in the office where he was under obser¬ 
vation and supervision. She had never complained prior to her promotion 
and there is no record or date of a single offense. 

The charges allege discourteous and rude actions and language 
toward the two stenographers and the use of three fourths of the time 
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of one for a period of sixteen months on personal work. 

! 

1. The appellee’s authority to dismiss was derived from the 
Chairman of the Board. He delegated authority to the appellee but 
excluded authority over employees in appellant’s grade of GS 13 and 
above. Appellee therefore had no authority, and he so admits, to 
dismiss appellant. 

2. The decision consists of four words, "the charges are sus¬ 
tained, ’’ without a single reason. Sec. 14 of the Veterans Preference 
Act enjoins that "no.. .preference eligible... shall be discharged... 
except... for reasons given in writing." 

3. The statute requires an "adverse decision <j)f the administrative 
officer so acting." Appellee signed the decision but tlid not make it. 

He presented a recommendation to the Chairman of the Board "for your 
consideration and decision." (J. A. 270) The Chairipan was not named 
to act nor does his name appear in the official proceedings nor is he 

an administrative officer. See Secs. 18 & 19 of the by-laws. (J.A. 

i 

5, this appeal). 

4. The information, which must be stated in the notice or state¬ 
ment of charges, was not so stated. It was in the statements of employees 
and in oral conversations held by appellee with the employees after 
receipt of appellant’s answer. (J.A. 203, 256, 257).j Appellant knows 
nothing of this information and could not answer it. Appellant is entitled 
to information with "reasonable certainty and precision." 

5. The decision of dismissal was arbitrary, unreasonable and 
capricious. As proof of charge "la" that appellant used abusive language, 
appellee relied on a paper which the stenographer refused to credit 

with her signature. It contained no claim of the use pf abusive language. 
As proof of the charges in ’1(b)" he had the statement of this girl of 
nineteen. As proof of charges "H" and ’HI’’ that appellant had made 

a personal use of three-fourths of her time for sixteen months he rested 

i 

solely on the statement of the girl of nineteen. 

6. Appellee was biassed, interested and motivated by bad faith. 

He was bent on removing appellant from the legal division and had offered 
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appellant on administrative position which appellant had refused. Prior 
to the service of the charges appellee participated in two conferences 
where he urged appellant to transfer to another agency and then to resign 
under threat of charges. The opening words of general counsel showed 
bad faith. They were, ”We want you to get another job. I don’t think 
you have been very happy here. Tt Hardly the words to be used to an 
employee against whom charges had already drafted. His presence at 
the two conferences disqualified appellee as the impartial judge. At 
the conferences appellee criticized appellant for staying in his room 
though sociable at parties, for viewing matters only from the legal 
point. He relied solely on the girl of nineteen whom he had promoted, 
though he had available the testimony of his two assistants, eyewit¬ 
nesses to appellant’s treatment of the stenographer, and four other 
employees with whom appellant had associations in the performance 
of his legal assignments. Appellee was interested in the outcome. 
Appellant in his defense had shown the motivation for the charges. He 
had been asked to falsify. He had been reluctant to change opinions 
in the file. No error had ever been pointed out. These matters reflected 
on the administration for which appellee was responsible. In the pro¬ 
ceedings appellee had acted as accuser, prosecutor, investigator, witness 
and judge. 

7. Appellant had performed the alleged acts, now called offenses, 
for twenty months, while working in the office. They were numerous 
and frequent. He was under the supervision of a supervisor with a duty 
to know and put a prompt stop to offenses. The continuation of acts, 
not per se criminal or immoral, for twenty months establishes as a 
matter of law the innocent intent of the employee. They establish the 
knowledge of the supervisor and that they wre not offenses. 

If an accuser and judge can delay the bringing of charges for 
sixteen months, he has it in his power to contrive the discharge of an 
employee. 

8. Appellee subjected the stenographers to duress and undue 
influence. His ’’talk” with the stenographer who had first refused to 


I 

i 

I 
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confirm his charges resulted in her confirming them and executing an 
affidavit contradicting her first affidavit. He obtained the statement 
of the second stenographer after promoting her. The door is open 
wide to coercion and undue influence if the accuser and judge can also 
interrogate to obtain confirmation of the charges he has preferred. 

9. The Chief Law Officer failed to decide the issue of bias 
though it was brought to his attention. (J. A. 155, 156) 

10. The Chief Law Officer abused his discretion in refusing to 
ask the government employees who had made adverse! statements to 
appear at his hearing. They had told appellee that they would be willing 
to back up their statements if called. The Chief Law Officer offered 

no reason for his refusal except that he had not suppoena power. But 

i 

appellant did not ask the issuance of a subpoena. 

ARGUMENT 

I 

THE ACTIONS AND PROCEEDINGS OF APPELLEE IN 
DISMISSING APPELLANT, BEING UNAUTHORIZED, ARE 
INVALID 

_ -__ i 

The Chairman had the authority over employment under par. 14 of 
the by-laws. (J. A. 5, this appeal) His delegation of authority (J. A. 7, 
this appeal) excluded positions in appellant's grade, GS 13. Authority 
is essential to validity. The dismissal is null and void. 

i 

n | 

THE DECISION OF DISMISSAL STATED NO REASONS 

_|_ 

_ " ! ~ 

! 

The decision in the letter of notification consist^ of four words, 

i 

"The charges are sustained- " No reasons are stated, j The statute, 5 

- 

USC 863, is emphatic: 

i 

"No permanent or indefinite preference eligible.... 

shall be discharged_except.... for reasons given 

in writing...." 




Reasons or findings must be "specifically identified, *’ must gibe 
with the charges and "a reading of the charges must demonstrate the 
reasons for dismissal, assuming the charges are sustained. fT Mulligan 
v. Andrews, 93 App. D.C. 375, 378, 211 F. 2d 24, 30; Kutcher v. Higley, 
App. D.C. No. 12831. 

In Blackmar v. U.S. 128 Ct. Cls. 693, 706, 120 F. Supp 408, 415, 
the decision was identical, "the charges against Mr. Blackmar are sus¬ 
tained. " The court said that "the courts rationale (in Mulligan v. 
Andrews) that the adverse decision should be related to specified charges 
is also pertinent here." 


m 

APPELLEE WAS REQUIRED TO MAKE A DECISION BUT 
MADE ONLY A RECOMMENDATION 


The statute prescribes a "decision of the administrative officer 
so acting." Appellee, made a recommendation, putting the decision 
up to the Chairman of the Board. (J. A. 257,270) The decision rested 
with the Appellee. Appellant was entitled to appellee* s decision. 

In Kutcher v. Gray, 91 App. D.C. 266, 270, 199 F. 2d 783, 767, 
this court said: 

"In the light of these explicit provisions of the Executive 
Order we think there can be no doubt that the decision 
of the Branch Board was in legal effect exactly what the 
Executive order declares it should be, a "recommendation" 
to the Administrator for Kutcher*s removal. It was just 
that, - nothing more. The final decision rested with 
the Administrator. Upon him fell the duty to impartially 
determine on all the evidence whether there were rea¬ 
sonable grounds for belief that Kutcher was disloyal 
to the Government of the United States. That was the 
ultimate, the controlling issue. Kutcher was entitled to 
the Administrator*s decision of that question. ** 

The statute in the case at bar made no provision for a recommen 


dation. 
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APPELLEE CONSIDERED ORAL AND WRITTEN STATEMENTS 
WHICH APPELLANT WAS GIVEN NO OPPORTUNITY TO ANSWER. 


Appellant is entitled under the statute to a notide "stating any 

and all reasons, specifically and in detail, M for his proposed discharge. 
The reasons or information and all of it must be in the notice. There 
is one thing above all that cannot be left in doubt and that is the specific 
content of the charges. When the administrative judge resorts to 
statements and oral conversations held after answer, the information 
in the charges is "not sufficient to inform the employee with reasonable 
certainty and precision. " Peak v. Pace, 88 App. D.t. 50, 52, 185 F 
2d 997, 999. j 

The statement of charges and the answering affidavits serve no 
purpose if the administrative judge is not limited to the specific inf or- 
mation in the charges. Such conversations give free jrein to loose talk, - 

I 

rumors of criminal or immoral conduct, of disloyalty. In Peak v. Pace, 
88 App. P. C. 50, 185 F2d 997, the court held that information given 
at cross-examination could not serve as a substitute for the information 
required to be in the charges. 

S 1-28 of the Federal Personnel Manual of the Civil Service Com- 
mission (1952) directs: 

"A decision adverse to the employee must be based only 
on the reasons given in the notice which he kiad an oppor¬ 
tunity to answer. No other reasons are valid as a basis 
for the adverse decision." 


THE PECISION OF PISMISSAL WAS ARBITRARY, UN¬ 
REASONABLE ANO CAPRICIOUS 


The charge in ,f I(a) M alleges the use of abusive language. The proof, 
according to appellee, is a paper the stenographer refused to sign, which 
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contains not a word or claim of the use of abusive language. The state¬ 
ment of general counsel who is said to have warned appellant contains 
not a word nor a claim of the use of abusive language. 

The rest of the charges are "proved" by the statement of a girl of 
nineteen who alleges the commission of many offenses over a period 
of sixteen months but who never complained of one of the offenses until 
after appellee had promoted her. Appellee, general counsel and ap¬ 
pellants supervisor knew nothing of these offenses except from her 
statement. The supervisor says nothing about them in his statement, 
though he is the person to whom one turns first for information, especially 
with respect to the charges under "II" and T TH." 

The statement of this girl is not informative, lacking dates and 
the facts of specific instances. The charge of the use of three-fourths 
of her time for six months or sixteen is incredible and false on its face. 

The charge of calling his co-workers ignoramus or imbecile is unsupported 
by her statement which alleges that appellant called one person imbecile 
and even that allegation is not supported by the co-worker in question. Ap¬ 
pellee acted arbitrarily in limiting himself to the statement of this girl 
when he had other information available of which he knew. 

VI 

APPELLEE, BAUGHMAN, WAS DISQUALIFIED FOR BIAS, 

PREJUDICE, AND INTEREST 


VH 

APPELLEE, BAUGHMAN, WAS BIASED, PREJUDICED AND 
INTERESTED 


vm 

APPELLEE, BAUGHMAN, WAS MOTIVATED BY BAD FAITH 

The sixth point requires application or motion to disqualify. This 
was made in appellant's letter of July 23, 1963 with verification. (J. A. 4 5) 
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If appellee is the only person who can act as judge, j he cannot be dis¬ 
qualified. In that event the seventh point would be applicable. 

The opening words of general counsel at the first conference were: 

"We want you to get another job. I don’t think you have 
been very happy here." 

These words establish bad faith. They are irreconcilable with 
the commission of offenses. An administrator is under a duty to prevent 
an employee, suspected of committing offenses, from transferring to 
another agency until the suspicion has been satisfactorily removed. 

In suggesting that appellant resign in the face of charges, in criticizing 
appellant for staying in his room and viewing matters from the legal 
point, in ejaculating "government paper" when the charge was read, 
appellee demonstrated bias and pre-judgment. 

In excluding from consideration the testimony, available to him, 
of his two assistants and appellant’s supervisor, appellee showed bias 
and an intent to convict. He was shaping the evidence. In Charging 
appellant with the use of abusive language without an iota of evidence, 
with calling co-workers ignoramus and imbecile without substantiation 
from a single co-worker, with using three-quarters of the time of the 
stenographer on personal work for a period of sixteen months, ap- 

i 

pellee evidenced a willingness and readiness to accuse without evidence. 

In accepting without question the accusations of a girl of nineteen who had 
never complained before her promotion, appellee shpwed bias. 

Appellee was interested in the result. Appellajnt in his answer 
had set forth the facts showing the motivation for the' proceedings. These 
facts indicated laxity, delay in the transaction of government business, 
the hiring of unneeded attorneys, negligence costly to the government, 
and falsification. Appellee was answerable for bad administration. These 
actions of subordinates reflected on his administration. 

Appellee’s participation in two conferences where appellant was 
questioned, prior to trial, made appellee a partial judge. No legitimate 
reason can be given for the presence of the administrative judge at 
these two conferences. Appellee acted as accuser, investigator, witness, 
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prosecutor and Judge. 

In"In re Murchison,'"349 U.S. 133, 136, the judge in the lower court 

interrogated a witness in private, then charged him with perjury and 

found him guilty. Mr. Justice Black writing the majority opinion, said: 

"A fair trial in a fair tribunal is a basic requirement 
of due process. Fairness of course require an absence of 
actual bias in the trial of cases. But our system of law 
has always endeavored to prevent even the probability 
of unfairness. To this end no man can be a judge in his 
own case and no man is permitted to try cases where he 
has an interest in the outcome. Circumstances and re¬ 
lationships must be considered. This Court has said, 
however, that "every procedure which would offer a 

possible temptation to the average man as a judge. 

not to hold the balance nice, clear and true between the 
state and the accused, denies the latter due process of 
law. 1 Turney v. Ohio 273 U.S. 510, 532. Such a 
stringent rule may sometimes bar trial judges who have 
no actual bias and who would do their best to weigh 
the scales of justice equally between contending parties. 

But to perform its highest function in the best way justice 
must satisfy the appearance of justice.’ Offutt v. U.S. 

348 U.S. 11, 17. 

It would be very strange if our system of law permitted 
a judge to act as a grand jury and then try the very persons 

accused as a result of his investigations . Having been 

a part of that process a judge cannot be, in the very 
nature of things, wholly disinterested in the conviction 
or acquittal of those accused. While he would not likely 
have all the zeal of a prosecutor, it can certainly not 
be said that he would have none of that zeal. Fair trials 
are too important a part of our free society to let prose¬ 
cuting judges be trial judges of the charges they prefer...." 

This is not a case where the administrator does nothing more than 
sign his name to the charges. Appellee acted as accuser, investigator, 
prosecutor, witness, and Judge. From the first appellant protested 
appellee’s actions. 

In the letter asking appellee to disqualify himself, appellant said: 

"You took an active part in the discussions of July 7 
and July 14 when I made my denials and produced evi¬ 
dence of the untruthfulness of some of the charges. If 
you did not believe those denials then, you will not 
believe them at the trial.... You gave me the alternative 
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of resignation to escape trial. It is the prosecutor 
who, being convinced of the guilt of the accused, offers 
the accused the chance to take a lesser plea." (J. A. 59) 

In a letter to the Chief Law Officer of the Commission, appellant 

said: 

M I ask for a decision on whether the same individual 
can sign the charges, sit in judgment, make the 
decision against the accused, and be concerned 
actively and personally in conferences, and in¬ 
vestigations, prior to the delivery of the charges. ” 

(J. A. 156) 


IX 

THE FREQUENT PERFORMANCE OF ACTS, H(OT PER SE 
CRIMINAL OR IMMORAL, OPENLY IN THE OFFICE FOR 
TWENTY MONTHS WHILE WORKING UNDER SUPERVISION 
AND OBSERVATION, ESTABLISHES AS A MATjTER OF LAW 
THE INNOCENT INTENT OF THE EMPLOYEE, THE KNOW¬ 
LEDGE OF THE SUPERVISOR AND THE FACT THAT THE 
ALLEGED ACTS WERE NOT OFFENSES WHEN PERFORMED 


It is the duty of a supervisor to supervise and to put a prompt stop 
to offenses observed. The presumption is that he performed his duty. 

If he noted no offenses, there were none. It does not take twenty months 

I 

to discover offenses in the normal exercise of the dutjf of supervision. 

It does not take one month or one week to observe that, an employee is 
using three-quarters of the time of the stenographer o^i personal work. 

If an accuser, who is also the judge, can delay tjie bringing of 
charges, he has it in his power to contrive the discharge of an employee. 

i 

The employee had no occasion to note or remember thp acts now 
charged as offenses. He was not warned. In twenty months, witnesses 
who might have been available have left or forgotten. Long after the 
date of the commission of the alleged offenses the employee finds 
himself faced with charges alleging offenses of which lie was never given 

I 

the least inkling. Nor do the charges assist him, for they state no specific 
date and no specific incident with one exception. 
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An employee who performs acts, not per se criminal or im¬ 
moral, openly in his office for twenty months while working under 
supervision without ever having been warned is obviously innocent 
of an intent to commit an offense. 

In 7 C.J.S. 766 it was said of charges involving disbarment: 

"Staleness in a charge against an attorney may prevent 
its being considered because an unreasonable delay in 
the presentation of a charge of misconduct may 
make it impossible for an attorney to procure the wit¬ 
nesses or the testimony which would have been avail¬ 
able at an earlier time to meet such a charge.’’ 

X 

THE STENOGRAPHERS WERE SUBJECTED TO COERCION, 

DURESS AND UNDUE INFLUENCE. 


Appellee had read the first stenographer’s affidavit attached to 
appellant’s answering affidavit. (J, A. 258) For the purpose of ob¬ 
taining disaffirmation of her statements in the first affidavit he talked 
with her. He said that "she stated explicitly that all facts related in 
her original unsigned statement were true. ” (J.A. 258) To obtain 
such an explicit confirmation of charges she had originally refused 
to confirm, he had to ask explicit questions and had to change her 
initial resolution indicated by her refusal. Her second affidavit shows 
the effect of his ’’talk. ” (J. A. 246) 

He talked with the second stenographer - after promoting her. She 
had told her father and mother that she would leave her position if asked 
to sign a statement. (J.A. 77) He also talked with the other employees 
who had made statements. He stood in a position of authority and power 
with respect to these employees. He could deny to them promotion. 

* * 

Appellee’s actions with respect to the first stenographer con¬ 
stitutes duress and coercion: with respect to the second stenographer, 
undue influence. If a person holding the position of judge, accuser and 
top boss of an agency can examine witnesses, the door is wide open to 
coercion, duress, and undue influence. He may have no intent to exercise 
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undue influence. It is the effect on the testimony of the witnesses, what 
they think he desires, that matters. The proceedings are tainted with 
duress and undue influence. 


XI 

I 

THE CHIEF LAW OFFICER OF THE COMMISSION FAILED 
TO DECIDE THE ISSUE OF BIAS AND INTEREST. 


Appellant raised the issue of appellee’s bias. (jT. A. 58) It was in 
the record before the Chief Law Officer. Appellant also called the Chief 

i 

Law Officer’s specific attention to it: 

’’The facts showing prejudice are more amply set forth 
in my affidavit of September 19th.But toiree undis¬ 

puted facts appear in the record: that the President of 
FNMA signed the charges, that he made the decision 
and that he was present and involved in two (Conferences, 
in advance of the delivery of the charges. This is all 
you need to know, although it appears from |the record 
that he took a most active part personally ip the prose¬ 
cution. (Abraham v. Jones, 35 Idaho 532, £07 P. 724, 

726.” (J. A. 155) 

I ask for a decision on whether the same individual can 
sign the charges, sit in judgment, make the decision 
against the accused, and be concerned actively and per¬ 
sonally in conferences and investigations prior to de¬ 
livery of the charges. ” (J. A. 156) 

The Chief Law Officer did not decide the issue. (J. A. 157) 


xn 

THE CHIEF LAW OFFICER ABUSED HIS DISCRETION IN 
REFUSING TO ASK THE GOVERNMENT EMPLOYEES WHO 
HAD MADE ADVERSE STATEMENTS TO APPEAR AT HIS 
HEARING 


Appellant requested the Chief Law Officer to ”ask the following 
persons, all of whom are employees of the Government^ to be present 
at the hearing upon my appeal as I shall need their testimony.... The 
testimony of the first two (the stenographer upon whose statement the 
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charges were based and the supervisor) are especially important to me. ” 
(J. A. 160) Were there any reasoned policy to the contrary, the cir¬ 
cumstances of this case made it eminently just for the Chief Law Officer 
to exercise his discretion. These individuals had said that "they would 
be willing to stand back of their statements if called upon to do so. M 
(J. A. 203) Appellee had offered their alleged willingness as proof of the 
truth of their statements. Appellee had examined the employees at will, 
had even given them appellant’s answering affidavit, preparing them and 
stimulating them to the excesses set forth in their affidavits. 

It was just that the Chief Law officer attempt to restore a measure 

t 

of balance to the scales of justice, unless there was sound policy to the 
contrary. But the only reason alleged for the refusal was the want of 
subpoena power. (J. A. 29) But a former Chairman of the Commission 
had said: 

"Furthermore, most of the witnesses in Section 14 
proceedings are cml service employees and the 
Commission is in a position to require the testimony 
of such civil service employees. Whenever a veteran’s 
representative in a Section 14 case requests that any 
civil service employee be a witness at the hearing, 
such a witness is required to come to the hearing 
and testify. 

For these reasons the Commission does not believe 
that it should ask Congress to give it the power of 
subpoena in Section 14 cases." (J.A. 192) 

The Chief Law Officer took action that made it certain that the 
employees would not appear. Appellant’s request was passed on to the 
attorney who had drafted the charges, the person who had inflated the 
already inflated accusation of the stenographer from seven months to 
sixteen, the person who had charged the indiscriminate calling of co- 
workers ignoramus or imbecile, though he had not the statement of 
a single co-worker, the person initially responsible for the charge 
that appellant had used abusive language to the stenographer, though 
every bit of evidence he could obtain proved the contrary. He was 
given the task of notifying the witnesses to facilitate proof of the falsity 
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of the charges he had drafted! He told them that it was up to their 
individual decision, that Mr. Green had requested tl^eir presence 
and that they could go or not as they themselves decided. He did not 
suggest that they appear. (J. A. 29) He did not remind them of their 
offer to appear to back up their statements. It was Mr. Green who 
wanted them and they could go or stay away. No on^ even expressed 
a faint hope that they come. Witnesses do not willingly submit them¬ 
selves to the rigors and embarassment of cross-examination. If the 
Commission was indifferent and the appellee, why indeed should they 
trouble themselves ? 

Appellant would have been much better off if tht Chief Law Officer 

had done nothing. Appellants supervisor had said that, if called, he 

i 

would testify to the truth of the affidavit he did not sign. (J. A. 10, 
this appeal) And appellant called him by registered j^iail. (J. A. 30) 

But when he learned of the Chief Law Officer's attitude, he said that 
"he would have appeared if the Commission had requested his presence 
but otherwise he didn't think that he would." (J. A. 2^) Thus the in¬ 
difference of the Chief Law Officer, conveyed to appellant's supervisor, 
constituted good reason for his staying away. 

Neutrality is not justice where the scales are tipped in favor of 
one party. But in this struggle by a lone employee against those armed 
with the power and authority of government, the Chief Law Officer is 
not even neutral. He puts the calling of the witnessed in the hands of 
the very party initially responsible for the untruthful charges. 

The inequities were continued in the hearing. The absence of the 
witnesses prevented exposure of the falsities in the statements. But 
the draftsman of the charges was present, though he Announced that 
he came only as an observer. Appellant called him t<|> show that he had 
introduced the charge that appellant had called his coj workers ignoramus 
or imbecile without the statement of a single co-worker. An objection 

X i 

was sustained on the unique ground that the record speaks for itself: 

"If he included it in the charge and if it is ai false 
statement it should be evident to us in examining 
the evidence." (J. A. 35) 
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The issue of bias and bad faith has been forgotten. 

The Chief Law Officer’s actions go far to explain his opinion. In 

the face of eight affidavits, two by eye-witnesses,of appellant’s behavior 

toward the second stenographer, he says: 

ft The testimonies favorable to Mr. Green were submitted 
by his former secretary and a former co-worker who were 
acquainted with him during an entirely different period of 
time than that covered in Charge I. The witnesses who 
were associated with the appellant during the period 
covered by Charge I testified that his conduct toward 
office personnel was improper.... We cannot close our 
eyes to the indisputable evidence which establishes that 
his conduct was improper as charged.” (J.A. 172) 

The source of the unique proposition that testimony of conduct, 
habits, reputation and character is not evidentiary if dating ’’from an 
entirely different period of time” is the appellee’s memorandum, ’’The 

two affidavits submitted by Mr. Green_do not tend to disprove the 

charge since the affidavits cover a period long before the time in ques¬ 
tion.” (J.A. 261) 

In the face of the supervisor’s sworn statement confirming that 
he had knowledge of the personal work, that it was not extensive and 
did not interfere with appellant’s official duties, the Chief Law Officer 
says: 

”As for the appellant’s statement that he engaged in 
this personal work with the knowledge and approval 
of his supervisors, the evidence simply does not 
support him. ” (J.A. 178) 

Appellant, to be exact, had said ”knowledge and acquiescence. ” 
(J.A. 96) 

In the face of the stenographer’s statement that appellant ’’did not 
use abusive language” and her two affidavits and the affidavit of appellant 
stating the words used, he insinuates the contrary by false statement: 

”Mr. Green acknowledges recollection of the incident 
in February, 1951 when his stenographer neglected to 
bring her notebook. He states, however, that on this 
occasion he was not abusive but merely said to her, 

’I don’t want to have to tell you again to bring your 
notebook with you when I buzz. ’” (J. A. 169) 
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He taxes appellant with saying that "on this occasion he was not 
abusive" implying that appellant had admitted that on Other occasions 
he had been abusive. He expresses incredulous disbelief with the 


words, "merely said, " though the stenographer had twice given the 
same account under oath of what was "merely said." 

There is proof positive that he had read what was "merely said. ” 

In her second affidavit, after her "talk" with appellee she said: 

"When he discovered that I had not brought my steno¬ 
graphic notebook he then flew into a rage, pounding 
his fist on the desk and shouted at me in harsh tones: 

Haven’t I told you to bring your notebook when I 
called for you. I don’t want to have to tell you again. ’’ 

(J. A. 247) 

Despite the characterizations the quotation establishes that ap¬ 
pellant did not use abusive language. Rending the quotation in twain, the 
Chief Law Officer shapes it to his aim: - 

"With respect to the notebook incident, she said that 
he flew into a rage, pounded the desk with his fist 
and shouted at her in harsh tones." (J. A. 170) 


By this truncation the Chief Law Officer concealed his knowledge 
that appellant had not used abusive language and metamorphosed a fact 
in appellant’s favor into one to his disfavor. 

The Chief Law Officer resorts to the same method in the sentence 
immediately preceding the last quotation. The first stenographer had said 
in her first affidavit that appellant had said to her: 

"Please answer the phone in my name as yoij have 
been assigned to me. ’’ (J. A. 118) 

In her second affidavit, after appellee’s "talk", she says the same 

in substance, embellished by the inevitable characterizations: 

"On the first occasion, Mr. Green criticized me 
sharply when I answered the telephone in Mr. Coolidge's 

name.He told me that it was his office and to answer 

the telephone in his name inasmuch as I had been as¬ 
signed to him as his secretary. I would say! that he was 
gruff in his manner when he spoke to me at l^his time. ’’ 

(J. A. 246) 
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The Chief Law Officer carves a generalization out of the specific 

instance by excising the words after "sharply": 

"In her affidavit to the Commission, Miss Smith stated 
that Mr. Green criticized her sharply." (J.A. 170) 

By these distortions and falsifications the Chief Law Officer has 
met to his satisfaction the facts establishing appellants defense, the 
fact that he did not use abusive language, charged in T l(a), the fact 
that six affidavits are in the record with respect to "1(b), " the fact 
that the record contains the authoritative testimony of appellants 
supervisor with respect to "II" and "HI." He, too suggested that 
appellant resign. (J. A. 152) 

The Board of Appeals and Review of the Commission affirmed 
the decision of the Chief Law Officer on Feb. 3, 1954. On Feb. 13th, 
appellant asked for reconsideration based on three cases recently 
decided by this Court, one of which was Mulligan v. Andrews , 93 App. 
D.C. 375, 211 F 2d 28. (J.A. 196, 197) 

Justice delayed is justice denied but delay in cases of this kind is 

well nigh fatal. The employee faces want. He cannot find another job 

because of the dismissal. If, driven by his necessities, he finds a job, 

it is often on condition that he be permanent and that he abandon his 

rights to reinstatement. An attorney's plight is even worse, especially 

if he is no longer young and is not admitted in the District. Reputation 

is everything and no one will employ an attorney dismissed on charges. 

Speed is of the essence. Five months went by with no decision on a 

simple application for reconsideration involving the reading of three 

cases. Driven by his necessities appellant at the risk of antagonizing 

had taken to calling the Chairman of the Board of Appeals and Review. 

Finally appellant withdrew his application: 

TT More than five months have gone by since I requested 

reconsideration of your decision.I have called you 

four times.... I can gain nothing from further urging 
except antagonism. The court recently decided that 
I must exhaust the administrative remedy. The 
pendency of my application for reconsideration would 
prevent resort to the court. I am therefore with¬ 
drawing the application." 





43 


It was then the Board bestirred itself. Appellant was not to escape 

i 

the Board by the maneuvre of withdrawing. It affirmed its decision and 
said: 

"Since the above decision was reached by the Commissioners 
prior to the receipt of your request for withdrawal of your 
further appeal, your request (sic) for withdrawal is denied." 
(J. A. 271) 

Reached? It was not officially on paper or this ambiguous word 
would not have been used. The Board 1 s letter is dated exactly one 
week after appellants. The letter distinguished the Mulligan case on 

i 

the ground that in the case at bar "the decision letter. |.. specifically 
refers back to the charges..." (J. A. 271) Thus a mere reference 

I 

back to the charges satisfies this Court 1 s ruling in the Mulligan case 
that "only findings upon such charges, specifically identified, can con¬ 
stitute the reasons required in the adverse decision. " j 

One thing is certain, that neither facts nor law will satisfy the ad¬ 
ministrative tribunals. Laboring under the excitemeni of the charges 
appellant said in his letter of July 23rd, 1952 to appellee: 

"If only I could get an impartial judge, I thought, and 
I turned to Colonel Reid and asked who would preside 
at the hearing, and received the expected and feared 
answer: "Mr. Baughman." It was of course a neces¬ 
sary part of the design. The last avenue of escape, 
it seemed to me, had been shut. But I have ^ound a 
way out. This think cannot happen in our country, 
not while there are good people who resent mean 
actions and evil designs, not while our courtp mete 
out Justice. Thank God, thank God, for our Courts." 

(J. A. 60) 

In a calmer moment appellant says again, "Thank God, Thank 
God, for our Courts." 
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CONCLUSION 

Appellant respectfully requests that the order of the district court 
granting appellee r s motion for summary judgment be reversed and that 
the cause be remanded to the district court with instructions to grant 
appellant’s motion for summary judgment. 

Respectfully submitted, 

A. LINCOLN GREEN 

1305 Key Drive 
Alexandria, Va. 

Attorney appearing pro se. 
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QUESTIONS PRESENTED 


1. Whether the procedural requirements of the Veterans 
Preference Act and the Civil Service Commission regulations 
thereunder were followed in appellant’s dismissal from his 
position as an attorney with the Federal National Mortgage 
Association. 

2. Whether questions relating to the merits of the discharge 
of an executive employee are subject to judicial review. 

3. Whether allegations of bias and prejudice on the part of 
administrative officials in employee discharge cases constitute 
issues subject to judicial review. 
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A. Lincoln Green, appellant 

v. 

J. Stanley Baughman, President Federal National Mort¬ 
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BRIEF FOB APPELLEES 


COUNTERSTATEMENT OF THE CASE 

! This is an appeal from an order of the United States District 
Court for the District of Columbia granting appellees’ motion 
for summary judgment and denying appellant’s motion for 
summary judgment. 

Prior to September 19, 1952, appellant was employed as an 
attorney, Grade GS-13, with the Federal National Mortgage 
Association (FNMA), a corporate agency of the United States 
(J. A. 9). # On July 14, 1952, he was served with a statement 
of charges (J. A. 39) which constituted notice of his proposed 
discharge in accordance with section 14 of the Veterans Pref¬ 
erence Act, 5 U. S. C. 863. These charges, signed by appellee 
Baughman, President of FNMA, accused appellant of im¬ 
proper conduct toward office personnel (Charge I), improper 
use of Government office and property (Charge II), improper 
use of Government personnel (Charge III), improper absences 

•References are to the Joint Appendix in No. 12,717 unless “this appeal” 
is specified. 
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from office (Charge IV), and refusal to respect authority of 
superiors (Charge V) (J. A. 39-44)- 1 

By letter of July 23,1952, appellant requested from Baugh¬ 
man a more specific statement of charges, and demanded that 
Baughman disqualify himself from judging the matter (J. A. 
45-62). Baughman replied that the charges were sufficiently 
specific, and refused to disqualify himself (J. A. 62-63). 

Thereupon appellant on September 9,1952, filed a fifty-nine 
page affidavit of reply with attached exhibits, in which he 
attempted to answer the charges against him, denying, or 
admitting and explaining them (J. A. 63-141). His answer 
was given careful consideration (J. A. 142), but on September 
19, 1952, he was notified that “the charges are sustained” and 
his employment with FNMA terminated as of that date (J. A. 
142-143). 

On September 29, 1952, appellant filed timely notice of 
appeal with the Chief Law Officer of the Civil Service Com¬ 
mission, alleging defects in the charges, and asserting that the 
charges were not serious enough to warrant dismissal (J. A. 
144—152). 2 Before this appeal was heard by the Commission, 
however, appellant filed in the United States District Court 
for the District of Columbia suits against Baughman for 
reinstatement and against Acting Chairman of the Civil Ser¬ 
vice Commission for reinstatement and to enjoin the Com¬ 
mission from holding a hearing on his appeal, alleging inter 
alia , that the statement of charges against him was not suffi¬ 
ciently specific to meet statutory requirements, and that 
Baughman, the administrative officer who made the decisvm 

1 For the convenience of the Court, the charges are also set out verbatim 
in Appendix A, infra, pp. 24-28. 

2 The appeal raised the following three points of law (J. A. 144-5): 

“1- All of the charges, without exception, are fatally defective In that 
they fail to state reasons specifically and in detail. 

“2. Some of the alleged charges are not in fact charges in that they do 
not state facts which constitute 'cause’ for removal. 

“8. Such charges as may be found not to be defective are not of that 
grave character which would justify the drastic remedy of discharge, 
especially in the case of a disabled veteran with more than fourteen years 
of accredited service and with disabilities that now make it difficult if not 
impossible for him to obtain and hold a position outside the government,” 

It did not specifically raise any factual issues. 
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dismissing appellant, was biased and prejudiced against him. 
These cases were consolidated, and the District Court, Holtzoff, 
J., on May 4, 1953, granted the Government’s motion to dis¬ 
miss on the ground that appellant had failed to state a cause 
of action. The Court held that at least Charge la was suffi¬ 
ciently specific and that one good charge is enough to justify 
severance from the service. It held further that the allega¬ 
tion of bias and prejudice was insufficient as a matter of law. 
Upon appeal, this Court affirmed the decision below, but on 
the ground that Green had failed to exhaust his administrative 
remedy. Green v. Baughman , 94 U. S. App. D. C. 291, 214 
F. 2d 878. 

In the meantime, a hearing on appellant’s administrative 
appeal had been held by the Civil Service Commission on 
March 4,1953 (J. A. 28), and on June 5, 1953, the Chief Law 
Officer of the Commission filed his decision affirming the dis¬ 
missal (J. A. 161-184). This decision discussed in detail the 
charges against appellant and the evidence submitted in con¬ 
nection with them, and concluded (J. A. 183): “Under all of 
the facts and circumstances of the case, it is found that the 
discharge of Mr. Green was for such cause as will promote the 
efficiency of the service, and that the personnel action of the 
Federal National Mortgage Association was not arbitrary, 
unreasonable or capricious.” Appellant immediately appealed 
to the Commission’s Board of Appeals and Review (J. A. 186), 
which on February 3, 1954, sustained appellant’s discharge 
(J. A. 195-6). The Board held that Charges la, lb, II, and III 
“are procedurally valid and that the removal action was justi¬ 
fied and was for such cause as will promote the efficiency of the 
service within the meaning of Section 14 of the Veterans’ Pref¬ 
erence Act of 1944, as amended, on the basis of these charges.” 
The Board found, however, that Charges IV and V “are defec¬ 
tive due to lack of specificity required by Section 14 of the Act 
and the Commission’s regulations.” 

Appellant’s attempt to obtain reconsideration of this final 
decision (J. A. 196) was denied by the Commission on July 29, 
1954 (J. A. 270-272), and on August 25,1954, he brought this 
action in the court below (J. A. 1), seeking a declaratory judg- 
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ment that his dismissal was in violation of the Veterans Prefer¬ 
ence Act of 1944 and applicable regulations, and an order direct¬ 
ing his reinstatement. 

In the ten counts of his complaint (J. A. 1-6), appellant 
alleged numerous defects in the proceedings which resulted in 
his discharge, including, inter alia, that the statement of charges 
against him was not sufficiently specific to meet statutory re¬ 
quirements (J. A. 2-3). On cross-motions for summary 
judgment (J. A. 7-8), Judge McLaughlin denied the Govern¬ 
ment’s motion and awarded summary judgment to appellant 
(J. A. 9-14) on the ground that none of the charges against 
appellant met the requirements of section 14 of the Veterans 
Preference Act that reasons for discharge must be stated 
“specifically and in detail.” 5 U. S. C. 863. The court quoted 
the dictum of Judge Holtzoff that, except for Charge la, most, 
if not all, of the charges were insufficient under the rule of 
DeaJc v. Pace, 88 U. S. App. D. C. 50,185 F. 2d 997, stating fur¬ 
ther that it agreed with this language of Judge Holtzoff (J. A. 
12), but expressly found that all of the charges were insuffi¬ 
ciently specific. 

Upon appeal, this Court reversed, Baughman v. Green, 97 
U. S. App. D. C. 150, 151, 229 F. 2d 33, 34, holding that 
“Charges 1 (a), 1 (b), 2 and 3, on which the Commission relied, 
appear to us to give the appellee sufficient information of the 
charges against him to afford him ‘a fair chance to defend 
himself.’ ” and further, “The Government urges that the 
cause be remanded with instructions to grant the Govern¬ 
ment’s cross-motion for summary judgment. That motion 
raises issues, not connected with the matter of specificity, which 
we think should first be considered by the District Court.” 

The allegations related to specificity are all contained in the 
first count of the complaint (J. A. 1). Thus, the remaining 
issues appear in counts second to tenth, inclusive (J. A. 3-6). 

The Second Count (J. A. 3) alleges that “In violation of 
the provisions of sec. 14 of the Veterans’ Preference Act and 
of the regulations of the Civil Service Commission, the decision 
of dismissal states no reason for the dismissal.” 
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The Third Count (J. A. 3) alleges that since the Civil Service 
Commission’s Board of Appeals and Review found Charges IV 
and V defective, it erred in affirming the decision of dismissal.* 

The Fourth Count (J. A. 3) alleges that “The decision of dis¬ 
missal, signed by the defendant, Baughman, was not in fact 
made by him but was made by a person who was not an admin¬ 
istrative officer of the Federal National Mortgage Association, 
who had no obligation to consider the evidence and who did not 
in fact consider the evidence.” 

The Fifth Count (J. A. 3-4) alleges that the acts referred to 
in Charges II and III were done with innocent intent and with 
the permission of appellant’s superior. 

The Sixth Count (J. A. 4) alleges that the Civil Service Com¬ 
mission’s failure to produce witnesses at appellant’s hearing be¬ 
fore the Chief Law Officer constitutes a procedural error. 

The Seventh Count (J. A. 4) alleges as error Baughman’s re¬ 
fusal to disqualify himself on the grounds of bias and prejudice. 

The Eighth Count (J. A. 5) alleges that the decision of dis¬ 
missal was -arbitrary, unreasonable, capricious and contrary to 
the evidence. 

The Ninth Count (J. A. 5) alleges that Baughman, in signing 
the charges and judging appellant’s guilt, had acted in bad 
faith, and declares that the charges against appellant “were 
made pursuant to a preconceived design to separate plaintiff 
[appellant] from his job with the agency.” 

The Tenth Count (J. A. 5) alleges that the evidence against 
appellant was obtained by coercion and undue influence. 

Following the District Court’s order on judgment of this 
Court (J. A. 1; this appeal), these issues were submitted to the 
District Court on cross-motions for summary judgment* and, 
on June 12, 1956, the Court, Letts, J., denied appellant’s mo¬ 
tion and awarded summary judgment to appellees (J. A. 8; this 
appeal). 

1 This point would seem disposed of by prior appeal; see discussion infra, 
pp. 12-13. 
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STATUTES AND REGULATIONS INVOLVED 

Section 14 of the Veterans Preference Act of 1944, as amend¬ 
ed (5 U. S. C. 863), provides in pertinent part as follows: 

§863 Discharge, suspension, etc., only for cause; 
reason in writing; advance notice; personal appearance; 
findings and recommendations. 

No permanent or indefinite preference eligible * * * 
shall be discharged, suspended for more than thirty 
days, furloughed without pay, reduced in rank or com¬ 
pensation, or debarred for future appointment except 
for such cause as will promote the efficiency of the serv¬ 
ice and for reasons given in writing, and the person 
whose discharge, suspension for more than thirty days, 
furlough without pay, or reduction in rank or compen¬ 
sation is sought shall have at least thirty days’ advance 
written notice (except where there is reasonable cause 
to believe the employee to be guilty of a crime for which 
a sentence of imprisonment can be imposed), stating 
any and all reasons, specifically and in detail, for any 
such proposed action; such preference eligible shall be 
allowed a reasonable time for answering the same per¬ 
sonally and in writing, and for furnishing affidavits ifi 
support of such answer, and shall have the right to 
appeal to the Civil Service Commission from an adverse 
decision of the administrative officer so acting, such 
appeal to be made in writing within a reasonable length 
of time after the date of receipt of notice of such adverse 
decision: * * *. 

Applicable CSvil Service Regulations, set out in 5 C. F. R. 
§ 22, provide in pertinent part: 

§ 22.2 Notification of Proposed actions; charges and 
opportunity for answer — (a) Advance written notice 
of at least thirty full days. —No employee covered by 
the regulations in this part shall be discharged, sus¬ 
pended for more than 30 days, furloughed without pay, 
reduced in rank or compensation, or debarred for future 
appointment except for such cause as will promote the 


efficiency of the service and for reasons given in writing, 
and the employee whose discharge, suspension for more 
than 30 days, furlough without pay, or reduction in 
rank or compensation is sought shall have at least 30 
full days advance written notice stating any and all 
reasons, specifically and in detail, for any such proposed 
action. * * * 

§ 22.3 Notification of adverse decisions of adminis¬ 
trative officers of agencies .—Adverse decisions by 
administrative officers following notification of pro¬ 
posed adverse action, charges and opportunity for 
answer shall be in writing, dated, and submitted to the 
employee promptly after such decisions have been made. 
The employee shall also be advised, in the same notifica¬ 
tion, of his right to appeal, to the appropriate office of 
the Civil Service Commission, as provided in § 22.4. 

SUMMARY OF ARGUMENT 

The courts have consistently held that they will not inter¬ 
fere with the discharge of executive employees except to insure 
compliance with procedural requirements. In the instant 
case, appellant was accorded the full measure of procedural 
safeguards to which statute and regulation entitle him. Ac¬ 
cordingly, his dismissal must stand. 

The appellant’s allegations fall into three categories. The 
first alleges four procedural defects in the FNMA decision of 
dismissal and the decision of the Civil Service Commission’s 
Board of Appeals and Review. The full record before the 
Court shows that the actions of both agencies complied in all 
substance with the statute and regulation and that the con¬ 
tention that the Civil Service Commission was obligated to 
require the presence of witnesses at Commission hearings has 
previously been considered and rejected by this Court. 

Second, three of appellant’s allegations seek to obtain judicial 
review of the factual determination of misconduct. The Su¬ 
preme Court and this Court have consistently refused to 
examine into the merits of administrative discharges. 
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Third, the appellant’s allegation of bias and prejudice on 
the part of FNMA officials, which in any case are demonstrated 
by the record to be without support, raise no question for re¬ 
view by this Court. As with the issue of the employee’s 
misconduct, bias is a factual matter to be raised and disposed 
of in the course of the appeal to the Civil Service Commis¬ 
sion, which has the function of independently reviewing the 
administrative action upon precisely such matters. 

Thus, the record establishes that all the procedural require¬ 
ments of statute and regulation were carefully complied with 
and that the administrative decision of discharge, thrice re¬ 
viewed on the facts and on the law by the Civil Service Commis¬ 
sion, is unassailable. 

.ARGUMENT 

In reviewing dismissals of executive employees, the courts 
have consistently refused to interfere in such discharges except 
to insure substantial compliance with the prescribed procedural 
requirements. Eberlein v. United States, 257 U. S. 82; Keim 
v. United States, 177 U. S. 290; Benenati v. Young, 95 U. S. 
App. D. C. 120, 220 F. 2d 383; Williams v. Cravens, 93 U. S. 
App. D. C. 380.210 F. 2d 874, cert, den., 348 U. S. 819; Bailey 
v. Richardson, 86 U. S. App. D. C. 248, 182 F. 2d 46, afiPd., 
341 U. S. 918; Carter v. Forrestal, 85 U. S. App. D. C. 53, 175 
F. 2d 364, cert, den., 338 U. S. 832; Levy v. Woods, 84 U. S. App. 
D. C. 183, 171 F. 2d 145; Powell v. Brannan, 91 U. S. App. 
D. C. 16, 196 F. 2d 871; and Blackmon v. Lee, 92 U. S. App. 
D. C. 268,205 F. 2d 13. And more recently in the case of Key- 
ton v. Anderson, 97 TJ. S. App. D. C. 178, 179, 229 F. 2d 519, 
520, this Court stated: 

Since we find no procedural rights of the appellant 
have been denied, and since it has been administratively 
determined that the various charges constituted 
grounds for removal, our function is exhausted. 
[Footnote omitted.] 

Here it is undisputed that appellant was advised in advance 
that charges would be preferred, that he was served with, 
written charges, four of which have been held to be legally 
specific, that he was afforded an ample opportunity to answer 
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those charges in writing. His time for answering was extended 
from July 31, 1952 to September 9. 1952, and the proposed 
effective date of his discharge was correspondingly advanced 
from August 15, 1952 to September 19, 1952. On July 23, 
1952, appellant filed a seventeen-page letter protesting against 
the charges, and on September 9, 1952, he filed a 59-page 
answer, with an additional 28 pages of exhibits. The file was 
reviewed by the President of FNMA, who also personally 
interviewed a number of persons who had made statements on 
which the charges were based. The matter was submitted to 
the Chairman of the Board of Federal National Mortgage 
Association, Raymond M. Foley, who determined that the 
charges were sustained, that Mr. Green should be discharged 
and authorized and directed Baughman to so notify appellant. 

Appellant thereupon appealed to the Chief Law Officer of 
the Civil Service Commission. There he sought a deferment 
of the hearing while he was pursuing a premature legal remedy. 
The hearing was deferred until March 4, 1953, when it was 
held before an examiner of the Commission. Appellant was 
represented by counsel at this extensive hearing (151 pages). 
The Chief Law Officer, in a comprehensive opinion, upheld 
FNMA. Green appealed to the Commission’s Board of Ap¬ 
peals and Review which struck down Charges IV and V as 
lacking in specificity but otherwise affirmed the ruling of the 
Chief Law Officer. The Civil Service Commission, on appel¬ 
lant’s further appeal, after carefully considering his case, de¬ 
clined to grant him a hearing or to reopen his ease. Appellant 
was thus accorded, and availed himself of, every procedural 
step authorized by either statute or regulation. 

We shall show that the issues remaining in this case either 
involve procedural questions which as a matter of law are 
without merit, or attempt to seek review of questions which 
have consistently been held to be beyond the scope of judicial 
interference. 

I 

The dismissal proceedings contained no procedural defects 

Four counts of appellant’s complaint allege procedural de¬ 
fects in the dismissal proceedings. In each such instance, we 


submit, the challenged proceedings met the full requirements 
of statute and applicable decisions. 

A. Appellant contends in the second count of his complaint 
(J. A. 3) that “In violation of the provisions of sec. 14 of the 
Veterans Preference Act and of the regulations of the Civil 
Service Commission, the decision of dismissal states no reason 
for the dismissal.” This contention is patently without foun¬ 
dation. The statute requires only that no preference eligible 
shall be discharged “except for such cause as will promote the 
efficiency of the service and for reasons given in writing, and 
the person whose discharge * * * is sought shall have at least 
thirty days’ advance written notice * * * stating any and all 
reasons specifically and in detail for any such proposed action; 
such preference eligible shall be allowed a reasonable time for 
answering the same personally and in writing, and for fur¬ 
nishing affidavits in support of such answer, and shall have the 
right to appeal to the Civil Service Commission from an 
adverse decision of the administrative officer so acting. * * 

5 U. S. C. 863. As determined by this Court, the statement 
of charges served on appellant advised him specifically and 
in detail of the reasons for his proposed discharge. The letter 
of dismissal from Baughman to appellant on September 19, 
1952, advised appellant (J. A. 142) that “You have previously 
been informed that the statement of charges of July 14, 1952, 
delivered to and received by you on that date, constituted 
notice of proposed adverse action, in accordance with section 
14 of the Veterans’ Preference Act of 1944 and that the pro¬ 
posed adverse action was discharge.” The letter continues 
(ibid.): 

Your answer, filed September 9, 1952, and other 
affidavits and exhibits, and all other memoranda and 
evidence submitted by you, have had careful consider¬ 
ation by me and by the Chairman of the Board. I am 
authorized to notify you that the decision is that the 
charges are sustained, and that your discharge will be 
for such cause as will promote the efficiency of the 
service, as provided in section 14 of the Veterans’ 
Preference Act of 1944, as amended. [Emphasis 
added.] 
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This form “complied in all substance with Section 14.” 
Blackmon v. Lee , 92 U. S. App. D. C. 268,270, 205 F.2d 13,14. 
The Blackmon case demonstrates that where, as here, there is 
substantial compliance with the statutory requirements, a 
letter notice of discharge need not follow any specified form. 
That case involved a contention that an original decision of 
removal was fatally defective under Section 14 of the Veterans 
Preference Act because it did not include an explicit finding 
that the employee’s dismissal was “for such cause as will pro¬ 
mote the efficiency of the service.” This Court rejected this 
argument, pointing out that the charges had stated that the 
employee’s activities had impaired the efficient operation of 
the agency as a whole, and that on appeal the decisions of the 
Chief Law Officer and the Board of Appeals and Review of the 
Civil Service Commission, both included the statutory 
language. The Court concluded: “Though all question might 
have been eliminated by more precision in the original notifi¬ 
cation of removal we think the foregoing demonstrates that 
the procedures which were followed complied in all substance 
with Section 14.” 92 U. S. App. D. C. at 269-270, 205 F. 2d 
at 14. 

Nor, on the other hand, does this letter of dismissal fall into 
the error sewed by the Court in MuUigan v. Andrews, 93 U. S. 
App. D. C. 375,211 F. 2d 28, where the employee was advised 
only that “Careful consideration has been given to your reply, 
together with the facts developed during the investigation, and 
the conclusion has been reached that the evidence is such as to 
show your unsuitability for continuance in the Internal Reve¬ 
nue Service.” 93 U. S. App. D. C. at 377,211F. 2d at 30. The 
Court rejected this notice as failing to meet the statutory re¬ 
quirement of the Uoyd-LaFollette Act (5 U. S. C. 652 (a)), 
that the employee be discharged only for reasons given in 
writing (93 U. S. App. D. C. at 378,211F. 2d at 30): 

Plainly, and we so hold, the requirement of “reasons” 
for removal is not satisfied in this case by the conclusion 
of “unsuitability” based upon vague references to appel¬ 
lant’s answer and “facts developed during the investiga¬ 
tion.” The decision failed to disclose which of the 



12 


charges contained in the notice of proposed adverse ac¬ 
tion were relied upon for removal; or, indeed, whether 
removal rested upon any of the chargee. Undo: the 
provisions of the statute and of the regulations outlined 
above, only findings upon such charges, specifically 
identified, can constitute the “reasons” required in the 
adverse decision. 

Unlike the notice of discharge in that case, the letter to appel¬ 
lant from FNMA refers specifically to the statement of charges 
served on him, and advises him that “the charges are sus¬ 
tained * * *.” This language establishes the specific reasons 
for appellant’s discharge, identifying as it does the charges 
against him and explicitly informing him that they have been 
upheld. This Court indicated its approval of such procedure 
in Kutcher v. Higley, — U. S. App. D. C. —, 235 F. 2d 505 
(p. 509), “Since only findings on the charges, specifically 
identified, can constitute reasons for removal, a reading of the 
charges must demonstrate the reasons for dismissal, assuming 
all the charges are sustained.” 4 

B. The third count of the complaint alleges that since the 
Civil Service Commission’s Board of Appeals and Review found 
charges IV and V defective, it erred in affirming the decision 
of dismissal. 

This Court, in its opinion in this case on the previous appeal,, 
made the following observation (97 U. S. App. D. C. 150, fn. 1,. 
p. 151,229 F. 2d 33, fn. 1, p. 34): 

The Commission also determined that “Charges 4 and 
5 are defective due to lack of specificity required by Sec¬ 
tion 14 of the Act and the Commission’s Regulations .” 4 " n 
This determination, of course, does not of itself vitiate 
the Commission’s decision that removal on the remain¬ 
ing charges was proper. Deviny v. Campbell, 90 U. S. 
App. D. C. 171, at page 174,194 F. 2d 876, at page 879, 

4 The case of BJackmar v. United States, 128 C. Cls. 693, is not applicable on 
this point. There the Commission’s decision was a reversal, not an affirm¬ 
ance such as FNMA’s removal decision, and, in such circumstances, the 
Court said (p. 706), “We agree that where the decision of the regional office- 
is merely affirmed on appeal additional findings are unnecessary.” 
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certiorari denied 1952, 344 U. S. 826, 73 S. Ct. 27, 97 L. 
Ed. 643. See also Williams v. Cravens, 93 U. S. App. 
D. C. 380,381,210 F. 2d 874,875, certiorari denied, sub 
nom Williams v. Robbins, 1954,348 U. S. 819,75 S. Ct. 
30,99 L. Ed. 646. 

Applying the facts of this case to those cited by the Court, 
conclusively shows that appellant’s contention is unsound. 
Each of the reasons for appellant’s dismissal in the instant case 
is independently stated, and each forms an independent basis 
for removal. Thus, the Chief Law Officer of the Civil Service 
Commission, in his decision on Green’s appeal, concluded his 
discussion of the evidence on Charge I with the statement (J. A. 
172): "Conduct such as the evidence establishes on the part of 
the appellant, in and of itself, would adversely affect the effi¬ 
ciency of the service to such an extent as to justify Mr. Green’s 
discharge under the provisions of Section 14 of the Veterans’ 
Preference Act.” Each of the other reasons sustained is simi¬ 
larly substantial and accordingly the invalidity of Charges IV 
and V in no way affects the validity of the Commission’s deci¬ 
sion of affirmance. As the Court noted in Williams v. Cravens , 
93 U. S. App. D. C. 380,381, 210 F. 2d 874,875, with respect to 
a similar allegation: “Whether this first ‘reason’ be sufficiently 
specific or otherwise, our decision may properly rest upon a sec¬ 
ond reason cited by the Administrator, and since both reasons 
were independent, proper action under either would be 
adequate.” 

C. The fourth count of the complaint (J. A. 3) alleges that 
"The decision of dismissal, signed by the defendant, Baughman, 
was not in fact made by him but was made by a person who was 
not an administrative officer of the Federal National Mortgage 
Association, who had no obligation to consider the evidence and 
who did not in fact consider the evidence.” 5 

•in a previous complaint (No. 11,980, supra, p. 2), appellant alleged that 
Baughman made the decision to dismiss him. Also, in this case, appellant 
contends his dismissal was improper because Baughman was biased and 
prejudiced but would not disqualify himself “from judging the charges” 
and “from making the decision” (seventh count, J. A. 4). 
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The affidavit of Raymond M. Foley, the then Chairman of 
the Board of Federal National Mortgage Association (J. A. 2; 
this appeal), conclusively proves appellant’s allegations to be 
erroneous. In accordance with the bylaws of the Association, 
Mr. Foley was the only official who could take any personnel 
action relating to Mr. Green because of Mr. Green’s high grade 
of GS-13. Consequently, Mr. Foley was obligated and au¬ 
thorized to make the decision in Mr. Green’s case. 

It is shown that Mr. Baughman submitted a lengthy analy¬ 
sis of the case to Mr. Foley (J. A. 253) together with all of the 
documentary evidence, some sixteen exhibits, which memo¬ 
randum recommended that Mr. Green be dismissed. It is 
further shown that Mr. Foley gave careful study to this mate¬ 
rial and came to the independent conclusion that the charges 
were sustained and that Mr. Green should be discharged. Mr. 
Foley thereafter noted his approval upon Mr. Baughman’s 
memorandum, and he authorized and directed Mr. Baugh¬ 
man to notify Mr. Green of his decision (J. A. 2; this appeal). 
In compliance with this direction, Mr. Baughman sent Mr. 
Green the letter of dismissal (J. A. 142), which stated in part: 

Your answer, filed September 9, 1952, and other affi¬ 
davits and exhibits, and all other memoranda and 
evidence submitted by you, have had careful consid¬ 
eration by me and by the Chairman of the Board. I 
am authorized to notify you that the decision is that 
the charges are sustained, and that your discharge will 
be for such cause as will promote the efficiency of the 
service, as provided in section 14 of the Veterans’ Pref¬ 
erence Act of 1944, as amended. [Emphasis added.] 

D. In the sixth count, appellant alleges as error in the 
proceedings the failure of the Civil Service Commission to 
require the presence at the hearing before the Commission of 
the witnesses against him. 

This Court disposed of precisely this contention in Devvny 
v. Campbell, 90 U. S. App. D. C. 171, at 174^5,194 F. 2d 876, 
at 879: 

In respect to the failure to require the presence of two 
witnesses, the regulations are specific. They state: “The 
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Commission does not have the power of subpoena and 
appellants and their designated representatives, and 
employing agencies, will be required to make their 
own arrangements for the appearance of witnesses.” It 
is plain that the failure of the Commisison to require 
the presence of witnesses as requested did not violate 
its regulations. 

The Civil Service Commission Regulations respecting the 
production of witnesses are the same today. 5 C. F. R. 22.9 (f). 

The appellant, in his brief (p. 26), raises points not alleged 
in the complaint, which he states constitute additional pro¬ 
cedural defects. The first relates to FNMA action: “Appellee 
considered oral and written statements which appellant was 
given no opportunity to answer,” and the second relates to 
Civil Service Commission action: “The Chief Law Officer failed 
to decide the issue of bias and interest.”. 

In support of the alleged FNMA defect, appellant quotes, 
on pp. 4 and 5 of his brief, first, the concluding summarizing 
paragraph of Baughman’s affidavit (J. A. 202, 203) and an 
excerpt from Baughman’s memorandum to Chairman of the 
Board Foley (J. A. 253-270). A reading of the portion of 
the affidavit immediately preceding appellant’s quotation 
(J. A. 202-203) 6 and a reading of a portion of the memoran- 

•“* * • From a factual standpoint, Mr. Green said that he did not be¬ 
lieve the information contained in the charges teas correct and indicated 
that he would not resign. As a result thereof, the final letter stating the 
charges teas prepared , tchich I signed, and had delivered to Mr. Green. 
I personally interviewed each employee who had made a written statement 
to determine whether or not there had been any pressure or influence put 
upon them tn connection with their making such a statement; each and 
every one personally admitted that his or her statement was voluntarily 
given. I further questioned them on the contents of each of their state¬ 
ments to determine whether or not the information contained therein was 
the truth as they saw it and whether they would be willing to stand back 
of their statements if they were called upon to do so. Bach and every em¬ 
ployee indicated that their statements were truthful and factual to the 
best of their knowledge and belief and that they would stand back of the 
statements given. 

“There is one thing that I want to emphasize—my recommendation for 
Mr. Green’s discharge was based upon the statements of the employees after 
a personal interview with each and every one of them, and upon Mr. Green’s 
failure to overcome the statements of the employees in his answer.” 

[Emphasis supplied. Unemphasized portion is appellant’s quotation.] 
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dum which immediately follows appellant’s quotation (J. A. 
256-257) 7 conclusively shows that Baughman was not obtain- 
ing new evidence but was reviewing the evidence upon which 
the charges were founded in the light of appellant’s answer 
and accusations relating thereto. Appellant is entitled to 
answer the charges against him—not the evidence upon which 
they are based. Appellant was dismissed for the reasons spec¬ 
ified in the letter of charges, and the Civil Service Commis¬ 
sion considered only these charges in affirming his dismissal. 
See Washington v. Summerfield, 97 U. S. App. D. C. 105, 228 
F. 2d 452. 

As to the point that “The Chief Law Officer failed to decide 
the issue of bias and interest,” we assume appellant refers to 
his charges against Baughman, although, with the exception of 
Chairman Foley, who made the decision to discharge, the ap¬ 
pellant has, at one time or another throughout the administra¬ 
tive process, either directly or by implication, charged most all 
of the top officials of FNMA with bias, prejudice, bad faith, 
coercion or other acts of misconduct. The appellant is not en¬ 
titled to a specific finding on each of his accusations. Never¬ 
theless, the Chief Law Officer did find such charges to be ground¬ 
less and completely exonerated the individuals accused when he 
stated: “that the personnel action of the Federal National 
Mortgage Association was not arbitrary, unreasonable or 
capricious” (J. A. 183). 

T “* • * After the answer in this matter had been filed, in considering the 
evidence in support of the Statement of Charges, I not only carefully re¬ 
viewed. the written statements of the witnesses, but I also orally interviewed 
the witnesses themselves. Mr. Green has vigiorouHy accused the General 
Counsel and his assistants of exercising coercion and duress over Miss 
Blaine Cohn, particularly, and, by implication at least, over the other 
tcitnesses as veil. I talked to each witness separately and alone to de¬ 
termine whether the statements they had given were true and whether any 
promise of reward or punishment, express or implied, had been made. I 
am entirely satisfied that no duress or coercion was employed. I am like¬ 
wise satisfied beyond doubt that the statements were voluntarily made, and 
that they were truthful and reliable” [Emphasis supplied. Unemphasized 
portion is appellant's quotation.] 
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II 

Courts will not review questions which go to the merits of the 
discharge of an executive employee 

The remaining allegations in the complaint, in one form or 
another, clearly seek judicial reversal of appellant's dismissal 
on the ground that he was not in fact guilty of the charges 
against him. As we have pointed out, the courts have con¬ 
sistently refused to review such questions. See cases cited 
supra, p. 8. Likewise, “the courts have uniformly held 
that the administrative determination by the employing agency 
of what constitutes cause for discharge will not be judicially re¬ 
viewed.” Carter v. Forrestal, 85 U. S. App. D. C. 53, 54, 175 
F. 2d 364,365, cert, den., 338 U. S. 832. 

Three counts of appellant’s complaint fall within this cate¬ 
gory of plainly nonreviewable actions. The fifth count of the 
complaint (J. A. 3-4) alleges that the acts referred to in 
Charges II and III were done with innocent intent and with 
the permission of appellant’s superior. However, in reject¬ 
ing this contention on administrative appeal, the Chief Law 
Officer of the Civil Service Commission found that (J. A. 
178) “the evidence simply does not support him [appellant]. 
It is believed that when the General Counsel of the Federal 
National Mortgage Association became aware of the extent 
of Mr. Green’s personal work, prompt corrective action en¬ 
sued.” 

The eighth count, in addition to alleging that the decision of 
dismissal was “capricious, arbitrary and unreasonable,” de¬ 
clares that the evidence against appellant was composed of 
hearsay and opinion and complains that the administrative au¬ 
thorities ignored the evidence in favor of appellant. In Levine 
v. Farley, 70 U. S. App. D. C. 381,386,107 F. 2d 186,191, cert, 
den., 308 U. S. 622; and Kohlberg v. Gray, 93 U. S. App. D. C. 
97, 98, 207 F. 2d 35, 36, cert, den., 346 U. S. 937, it was held 
that “a court of law has no jurisdiction to inquire into the 
guilt or innocence of the employee as to the charges upon 
which he was removed.” 
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The tenth count of the complaint charges that the affidavits 
and statements from appellant’s former secretaries were “ob¬ 
tained by means of coercion and undue influence.” As to this 
type of charge, the Court of Claims said, in Golding v. United 
States , 78 C. Cls. 682, 685: 

! The allegations that the plaintiff was innocent of the 
charges preferred against him, that his removal was the 
result of a concerted action by certain individuals and 
officials who had entered into a conspiracy to cause his 
removal, that his removal was based on perjurious state¬ 
ments, obtained through duress and undue influence, and 
that the investigation which resulted in his removal was 
biased, prejudiced, and unfair, are immaterial. It is not 
within the jurisdiction of the court to inquire into the 
guilt or innocence of the plaintiff as to the charges upon 
which he was removed from office. [Emphasis sup¬ 
plied.] 

Obviously, these allegations clearly pertain directly to the 
administrative agencies’ determination of the guilt of appel¬ 
lant and their weighing of the evidence before them. They 
raise only issues of fact, and these issues have been properly 
disposed of in the course of the administrative proceedings, con¬ 
sisting of initial agency action and treble review by the Civil 
Service Commission. These questions plainly are not for 
judicial review. See cases cited supra , p. 8. 

m 

Appellant’s allegations of bias and prejudice on the part of 
administrative officials raise no issue for judicial review 

Two counts of the complaint (seven and nine, J. A. 4-5) 
assert or imply that appellant’s discharge was motivated by bias 
and prejudice cm the part of his superiors in FNMA. 8 Most 

• Principally Baughman, who, we have shown, did not make the decision 
to dismiss (tupra, p. 14) and in fact appellant alleges (fourth count, J. A. 
S) he did not make the decision. Appellant makes no charge of bias and 
prejudice against Foley, who made the decision to diwmfn 
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important in this respect is the ninth, which alleges that 
Baughman, in signing the charges and in judging appellant's 
guilt, had acted in bad faith, and declares that the charges 
against appellant “were made pursuant to a preconceived de¬ 
sign to seprate plaintiff [appellant] from his job with the 
agency” (J. A. 5). 

Appellant also alleges in the seventh count of his complaint 
that Baughman had prejudged the case, and “was disqualified 
for bias, interest and prejudice” from judging the charges 
against him (J. A. 4). Likewise, to the extent that it infers 
that the alleged coercion employed in obtaining statements 
from appellant's former secretaries was part of this “precon¬ 
ceived design,” count ten (previously discussed) also comes 
within this category. The short answer to these contentions, 
of course, is the review provided by the Civil Service Commis¬ 
sion. That independent agency, subject to no influence by the 
employing agency, has, as one of its prime functions, the obliga¬ 
tion to see that the employee is not discharged capriciously or 
arbitrarily, and that his discharge is for such cause as will pro¬ 
mote the efficiency of the service. That is the body which is 
! entrusted to investigate charges of bias and prejudice such as 
here are made. In Bailey v. Richardson, supra, this Court, cit¬ 
ing its earlier decision in Levy v. Woods, 84 U. S. App. D. C. 
138,171F. 2d 145,146, said, “ ‘the allegations that the plaintiff 
was innocent of the charges preferred against him * * * and 
I that the investigation which resulted in his removal was biased, 

prejudiced, and unfair, are immaterial' ” 86 U. S. App. D. C. 
at 266,182 F. 2d at 64. See also Ward v. Anderson, 93 U. S. 
App. D. C. 156,158,208 F. 2d 48,49; and Watson v. Pace, 101 
F. Supp. 477 (U. S. I). C. D. C., 1953), affirmed without opinion, 

I 93 U. S. App. D. C. 397,201F. 2d 713. 

Although the decisions of the Court of Claims in this connec¬ 
tion take a somewhat broader view of the scope of review of 
administrative dismissals, even under the rule of those cases, 
appellant's contentions of bias and prejudice are plainly with¬ 
out merit. In Knotts v. United States, 128 C. Cls. 489,121 F. 

! Supp. 630, Judge Whittaker summarized the position of the 
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Court of Claims in these words (128 C. Cls. at 490,121 F. Supp. 
at 630-631): 

The decisions of this court are uniform in holding that 
it will not review on the merits a removal of a Govern¬ 
ment employee where it appears that the procedural re¬ 
quirements prescribed by statute have been complied 
with, and where there is no showing that the action was 
taken maliciously or in bad faith. But we have also said 
that if it appears that an employee was discharged, not 
1 for the good of the service, but from motives of malice or 
for any reason other than for the good of the service, the 
discharge was unlawful and the employee is therefore 
entitled to recover the salary he would have earned had 
he not been illegally discharged. 

But only where the discharge is not in fact for the good of 
the service does the Court of Claims interfere. Thus, in the 
Knotts case, the Court recites a lengthy history which impelled 
it to conclude “that the reason for plaintiff’s discharge was not 
the unsatisfactory character of her services, but was because 
Mrs. Amerman [the employee’s superior] wanted to get rid of 
her in order that her friend, Mrs. Gable, might take her job, 
and that she initiated a conspiracy between Mr. Shover, Mr. 
Shaw, Mr. Denham, and herself to bring about this result.” 
The Court concludes that the dismissal was motivated, not for 
the good of the service, but by the aims of the conspiracy. 128 
C. Cls. at 499-500,121F. Supp. at 636. 

Charges of bad faith, however, must be more than mere 
conjecture. In Elchzbegoff v. United States, 123 C. Cls. 709, 
the Court of Claims rejected the employee’s contention that his 
dismissal was “cooked up” by agency officials, with tksjcom- 
ment that “It does not rise to the dignity of a charge, but sinks 
to the level of a suspicion.” Id. at 712. The Court there 
makes clear that a contention of an employee that his superiors 
desired to be rid of him, even if true, is no basis for reversal of 
the dismissal, observing (ibid.): 

We have no doubt that it was the desire of some of the 
< officials to dispense with his services. His rating was 
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not of the highest, his last rating being classed as “Fair.” 
He had been transferred several times. One of the 
grounds of his dismissal was “inability to get along with 
others.” 

Noting that “It is frequently impossible to know of a cer¬ 
tainty the motives of men who initiate dismissal proceedings,” 
the Court concludes: “The fact remains, however, that the 
good of the service requires that the responsibility be placed 
somewhere. An orderly procedure has been laid down. That 
procedure has been followed.” Id. at 713. 

In the instant case, too, the prescribed procedure has been 
followed, and all of appellant’s rights under the statute have 
been protected. Nor is there any question but that his dis¬ 
charge was in fact “for the good of the service.” For the state¬ 
ment of charges (J. A. 39-44), appellant’s reply thereto (J. A. 
63-114), and attached exhibits (J. A. 115-141) plainly frame a 
controverted issue of fact: whether appellant was in fact 
guilty of charges of conduct which, if true, clearly required his 
discharge as an administrative matter. There can be no ques¬ 
tion but that the dismissal of an attorney who is guilty of 
charges as serious as those against appellant is a dismissal 
for the good of the service, and whatever bias against or dis¬ 
like of appellant existed in FNMA, existed because of the 
conduct charges and his inability to get along with his co- 
workers and stenographers—in no sense did it constitute any 
hidden motive for his dismissal. Cf. Elchibegofi v. United 
States, supra. It requires strange logic indeed to twist this 
fault of appellant’s—which in large part necessitated his dis¬ 
charge—into a condemnation of the action of FNMA officials 
in dismissing him* 

Accordingly, even if we accept as true appellant’s allega¬ 
tions that he had “incurred the displeasure and dislike of the 
defendant, Baughman, and general counsel * * *” and that 

•In this connection, the following paragraph from Chief Judge Jones’ 
opinion in Elchibegofl seems apt (123 C. Cls. 713): 

“Human nature remains the same in aU generations. Most of us make 
excuses for our shortcomings and blame them on someone else. It is diffi¬ 
cult for anyone to admit his faults. Occasionally, however, most of us can 
profit from a little self-examination.” 
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“the charges were made pursuant to a preconceived design to 
separate plaintiff [appellant] from his job with the agency” 
(ninth count, J. A. 5), nevertheless, in the context of this 
case the allegations fail as a matter of law to raise any sub¬ 
stantial issue, particularly in the absence of any charge what¬ 
soever against Raymond M. Foley, the Chairman of the Board 
of FNMA, who made the decision to dismiss Mr. Green (J. A. 
2; this appeal). For, just as in the Elchibegofi case, even 
assuming that “it was the desire of some of the officials to dis¬ 
pense with his services” that fact in no way impugns the va¬ 
lidity of the action of dismissal where this dismissal was sus¬ 
tained by the Civil Service Commission and where all pro¬ 
cedural requirements were complied with. 

Moreover, whatever the scope of review adopted by the Court 
of Claims, this Court has consistently refused to review admin¬ 
istrative discharges beyond ensuring compliance with proce¬ 
dural requirements. In declining to become embroiled in the 
purely factual determination of the employee’s guilt, it has 
made dear that its sole concern in reviewing such dismissals 
is with issues of law. A charge of conspiracy or bad faith on the 
part of FNMA officials, however, is obviously an issue of fact, 
one which strikes directly at the merits of the discharge. As 
such, it must be raised and finally disposed of on the employee’s 
appeal to the Civil Service Commission. For even though the 
Commission’s decision on this issue of fact concerns the conduct 
of appellant’s superiors rather than appellant’s own actions, it 
plainly is no less a part of the basic factual determination of 
appellant’s guilt. Accordingly, the instant allegations of bias 
and prejudice, found by the Commission to be without founda¬ 
tion in fact (J. A. 183), raise no question of law for review by 
this Court. 10 


"Judge Holtzoff, In pausing upon appellant’s first attempt to seek judicial 
review of the charges (see supra, p. 3), also concluded that these allega¬ 
tions of bias and prejudice raised no revlewable issue (J. A. 27). 
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CONCLUSION 

For the foregoing reasons, it is respectfully submitted that the 
judgment below should be affirmed. 

George Cochran Dour, 

Assistant Attorney General, 
Oliver Gasch, 

United States Attorney , 

Paul A. Sweeney, 

William P. Arnold, 

Attorneys, 

, Department of Justice. 


APPENDIX A 


Federal National Mortgage Association 

HOUSING AND HOME FINANCE AGENCY 

811 Vermont Avenue NW., Washington 25, D. C., 

July 14,1952. 

Mr. A. Lincoln Green, 

Federal National Mortgage Association, 

Room 857, Lafayette Building, 

811 Vermont Avenue, NW., Washington, D. C. 

Subject: Statement of Charges 

Dear Mr. Green : Charges of improper conduct, as described 
below specifically and in detail, in the course of your employ¬ 
ment by Federal National Mortgage Association, a corporation 
wholly owned by the Federal Government, are hereby preferred 
against you. In accordance with established policy and Civil 
Service Regulations you will be given an opportunity to answer 
these charges personally and in writing and to furnish affidavits 
in support of your answer. Your answer and affidavits, if any, 
will be given full consideration in determining whether the 
proposed action indicated below shall be taken. 

Charge I. Improper Conduct Toward Office Personnel 

(a) That during the period between November 1950 and 
February 1951, you were at times rude and discourteous and 
used severe language to the stenographer who was assigned to 
assist you; and on one occasion you flew into a rage because 
she failed to bring her notebook when you called her, although 
her desk was only ten feet from yours, and used abusive language 
to the extent that she was made to cry and, as a result thereof, 
she complained to the General Counsel and threatened to resign 
unless given another assignment. Subsequently she was given 
another assignment. At that time you were told of the com- 
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plaint made by the stenographer, and you were warned by the 
General Counsel that such conduct toward office personnel 
would not be tolerated and must not be repeated. You stated 
there would be no repetition of such conduct. 

(b) That during the period between February 1951, and 
June 1952, your attitude toward the second stenographer as¬ 
signed to assist you was on numerous occasions distasteful and 
unpleasant, insulting, rude, harsh, and abrupt, notwithstanding 
your having previously been warned as to such conduct. You 
frequently lost your temper, and on two occasions became so 
enraged that you threw a small telephone book toward her and 
hit her desk. You threw papers to the floor at one time when 
the lawyer sharing your office asked the stenographer to do 
some work for him. On various occasions you knocked on your 
desk without calling your stenographer and said “Take this!” or 
“Do this! ” On other occasions you said to her “You come over 
here and you come fast!” Once you yelled at her and said if 
she didn’t like the way things were done in your office she knew 
what she could do. On another occasion you swore at her when 
she passed on to you a telephone number that had been given 
to her erroneously by saying “God damn it to hell, why can’t 
you do things right?” 

That as a result of your conduct the stenographer became so 
upset and disturbed she was made to cry on various occasions; 
and Anally in June 1952 this second stenographer also threat¬ 
ened to resign her Government position unless given another 
assignment, which was done in order to retain her services. 

That you have been critical and arrogant toward your co- 
workers in that when they have in good faith disagreed with 
you on some point of law, you have called them “ignoramus” 
or “imbecile”. 

Charge II. Improper Use of Government Office and Property 

(a) That during the period between November 1950 and 
February 1951, you were assigned Government office space, in¬ 
cluding miscellaneous office supplies and equipment, and the 
services of a Government stenographer to carry on and perform 
your official duties for the Association. 
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During that period you improperly used the office and its 
miscellaneous supplies and equipment by requiring the stenog¬ 
rapher to type your personal letters, or letters other than 
nffinml letters, on Government typewriters, and to use Govern¬ 
ment stationery and other supplies and equipment. 

(b) That during the period between February 1951 and 
June 1952, you were assigned Government office space, includ¬ 
ing miscellaneous office supplies and equipment, and the serv¬ 
ices of a Government stenographer to carry on and perform 
your official duties for the Association. That beginning in the 
summer or fall of 1951 and extending for a period of over six 
months and ending in the spring of 1952, a house was being 
constructed for your personal account. 

During the foregoing periods and particularly while the 
house was in process of construction and immediately prior 
thereto, you improperly used the office and its miscellaneous 
equipment, including telephones, typewriters, file folders, 
stationery, filing cabinets, and other supplies and equipment 
by making and receiving numerous telephone calls concerning 
your personal business; and by requiring your stenographer 
to type personal letters for you, to keep personal books and 
records for you, and to make personal telephone calls for you. 

Charge III. Improper Use of Government Personnel 

(a) That during the period between November 1950 and 
February 1951, you improperly used the services of the Gov¬ 
ernment stenographer who was assigned to assist you by re¬ 
quiring her to write personal letters for you and to sort various 
personal invoices, bills, and other papers, all during official 
Government working hours. 

(b) That during the period between February 1951 and 
June 1952, and particularly while the house was under con¬ 
struction and immediately prior thereto, and during official 
hours of business, you improperly used the services of the 
Government stenographer who was assigned to assist you, in 
the following respects: 

1. You required her to make numerous telephone calls con¬ 
cerning your personal business to supply houses and stores 
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selling building materials and supplies; and to your architect 
and to contractors. 

2. You required her to write letters and address envelopes to 
contractors and supply houses concerning bids, estimates, 
prices, and other matters, all relating to your personal business. 

3. You required her to set up and maintain personal cor¬ 
respondence files for you, and files for bids and estimates. 

4. You required her to prepare personal checks and main¬ 
tain personal check book and records for you. 

5. You required her on numerous occasions to leave the 
Government office and building where she was employed to 
take care of personal business for you, including errands to put 
coins in the parking meters where your personal car was 
parked on the street. 

That the improper use of the stenographer, as set out above, 
particularly during the time the house was under construction, 
required her to devote practically three-fourths of her time to 
your personal work, leaving only approximately one-fourth of 
her time available for her Government duties; that during 
such period you frequently interrupted this stenographer while 
she was performing official work for another lawyer who shared 
your office space, and required her to attend to your personal 
business and to delay completion of such official work, and such 
official work was frequently delayed and postponed as a con¬ 
sequence thereof. 

Charge IV. Improper Absences From Office 

That during the period of six or more months while your 
house was undo- construction, you frequently absented your¬ 
self from your office during official working hours at least two 
or more hours at various times daily, without permission and 
without leaving word of where you were going. You failed 
to submit the required leave slips for such absences, nor did 
you account for or explain the reasons for such absences. 

Charge V. Refusal to Respect Authority of Superiors 

That during the period between April 1951 and April 1952, 
you were frequently resentful of the authority of your immedi- 
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ate superiors to the point of insubordination. Almost con¬ 
sistently you adopted an argumentative attitude when your 
superiors expressed any disagreement with the conclusion you 
reached on any matters and plainly showed and expressed re¬ 
sentment to any suggestion for change or further research. 
On one occasion, involving preparation of a legal instrument, 
you were unwilling to make a change suggested by your su¬ 
perior, an Assistant General Counsel, and he was forced to order 
you to make such change. On another occasion you had been 
requested by an Assistant General Counsel to write a letter 
which subsequently did not meet with the approval of the 
Assistant General Counsel. When he suggested a change, you 
informed him that if he did not like the way you had pre¬ 
pared the letter he could change it himself or get someone else 
to do so. 

***** 

You are advised that this letter constitutes notice of pro¬ 
posed adverse action, in accordance with Section 14 of the 
Veterans’ Preference Act of 1944; and that the proposed ad¬ 
verse action is discharge, and that the proposed effective date 
thereof is August 15, 1952, at the close of business on that 
day. 

During the notice period mentioned above, you are being 
retained in an active duty status. 

You will be given a period of time terminating at the close 
of business on July 31, 1952, to answer the foregoing charges 
personally and in writing and to furnish affidavits in support 
of your answer. Such answer and affidavits, if any, should be 
submitted in triplicate to J. S. Baughman, President, Federal 
National Mortgage Association, 811 Vermont Avenue N. W., 
Washington 25, D. C. Failure by you to answer within the 
time allowed will result in the charges being considered 
sustained. 

Very truly yours, 

(S) J. S. Baughman, 

President. 


i 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
— 

i 

APPELLANT'S PETITION FOR A REHEARING BY THE COURT 

EN BANC WITH ORAL ARGUMENT 

I 

Appellant respectfully petitions the Court for a 'rehearing before 
the court en banc with oral argument, for the following reasons: 

i 

(1) The decision is in conflict with the uniform decisions 
of the court, participated in by Judges Edgerton, Fahy 
and Danaher. It is reasonable to say that these Judges 
will not consider the present decision as a binding 
precedent anymore than the Judges who made the present 

decision considered the prior decisions as binding precedents. 

I 

There are thus two lines of conflicting decisions in the same 



court. Certainty in the law is essential. Conflicting 
lines of decision in the same court result in disrespect for 
judges and for law. The uncertainty and conflict can be 
removed only by the court en banc. 

(2) The decision in issue is of first importance to 2,300,000 
career employees of the government, subjecting them to 
arbitrary discharge. The wisdom and judgment of the 
entire bench is more than desirable in the making of a 
decision that affects so many, especially where the 
decision under reconsideration purports to make new law 
in conflict with the uniform precedents. 

I. 

THE COURT'S DECISION IS IN IRRECONCILABLE CONFLICT 
WITH THE EXPRESS LANGUAGE OF THE VETERANS 
PREFERENCE ACT AND THE LLOYD-LA FOLLETTE ACT 
AND WITH THE UNIFORM DECISIONS OF THIS COURT AND 
THE COURT OF CLAIMS, AND SUBJECTS 2, 300, 000 GOVERN¬ 
MENT EMPLOYEES TO ARBITRARY DISCHARGE WITHOUT 
A STATEMENT OF REASONS. 


The court has upheld an administrative decision, discharging a 
disabled veteran consisting of four words, "the charges are sustained. 
In Mulligan v. Andrews , 211 F 2d 28, 30, 93 App. D.C. 375, 378 
(Prettyman, Bazelon, and Fahy, JJ) the court stressed the phrase 
in the statute, "for reasons given in writing," and said: 

"Under the provisions of the statute and of the regu¬ 
lations outlined above, only findings upon such charges, 
specifically identified, can constitute the 'reasons' re¬ 
quired in the adverse decision." 

In Kutcher v. Higley , 225 F 2d 505, 509 the court (Prettyman & 
Danaher, JJ., Miller, J. dissenting) said: 
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"Since only findings on the charges, specifically 
identified, can constitute reasons for removal, 
a reading of the charges must demonstrate! the 
reasons for dismissal, assuming all the charges 
are sustained." 

It is clear that the fact that all the charges are sustained does 
not do without the specific statement of reasons required by the 
statutes. 

In Roth v. Brownell, 94 App. D.C. 318, 320, ^15 2d 500, 502, 
Judge Edgerton said in his opinion, concurred in by fudges Prettyman 
and Bazelon: 

"Neither the formula of 'excepting' the kind of 
position a person holds, nor any other formula, 
can obviate the requirement of the Lloyd-La Follette 
Act that 'no person in the classified service of the United 
States shall be removed... therefrom without notice 
and reasons given in writing.'" 

In Blackmar v. U.S., 128 Ct. Cls. 693, 120 F. Supp. 408, 415, 
the administrative decision was identical, "the charges against Mr. 
Blackmar are sustained." 

Despite Judge Edgerton's opinion in the Roth case, this court 

— 

has approved an easy and convenient formula that can result in the 
discharge of any one of the 2,300,000 career employees without a 
statement of reasons. With a quick stroke of the penJ without so much 
as a glance at the charges or evidence, an administrative officer can 
put an end to the career of any employee with the four words, "the 
charges are sustained." The bias or error that may lie behind these 
words is beyond the reach of the court, as was pointed out in the 
Mulligan case. 

. 

Attorneys stand most in need of the procedural safeguards of the 
statute. They are obliged in the performance of their! duty to the 

I 

government to deliver opinions that may not be welcome to their 

. 

superiors. The need for this protection is demonstrated by the fifth 
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charge (J. A. 43) where appellant's reluctance to change opinions, 
which were part of the record and had no indicated error, was made 
the basis of a charge and of his dismissal. 


n. 

THE ADMINISTRATIVE PROCEDURES EXERCISED IN 
THIS CASE AND APPROVED BY THE COURT VIOLATE 
EACH AND EVERYONE OF THE PROCEDURAL SAFE¬ 
GUARDS IN THE VETERANS PREFERENCE ACT AND 
THE LLOYD-LA FOLLETTE ACT 


(1) In Peak v. Pace , 88 App. D.C. 50, 52, 185 F 2d 997, 999, 
the court held that dates and other information surrounding the offense 
must be stated in the charges. In Money v. Anderson, 93 App. D.C. 

130, 133, 208 F 2d 34, 38, the court held that dates and names must 
be stated. In this case the court will not find the date of a single 
offense either in the charges or the statements. The employee is 
charged with calling his co-workers "ignoramus" or "imbecile" over 
a period of sixteen months without the name of a single co-worker 
being stated or the date of a single incident. He is charged with using 
his stenographer for personal work for three quarters of her time, 
without a single piece of personal work being set forth, although this 
information is in her stenographic notebooks. There are no dates for 
the reason that the charges are collective charges, charging the employee 
with the commission of an indefinite number of offenses during a 
period of time. To collective offenses, indefinite in number, specific 
dates cannot be affixed. 

(2) In Peak v. Pace, the court held that the employee must be 
given the specific information and that he must have the statutory time 
to answer. In this case it is undisputed that appellant was not given 
the specific information and had no opportunity to answer it. The 
information used by the appellee was in the statements of the employees. 
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These differed from the charges. In fact the charges were drawn as 
a pleading whose bare allegations were to be proved by the information 
in the statements which appellant did not receive. In addition, appellee 
resorted to oral conversations with the employees after appellant 
had answered,obtaining additional information of which appellant knows 
nothing. Such procedures make a mockery of the right to answer. 

I 

The court in answer to these facts states that appellant was given 
a hearing by the Commission where testimony was ta^en, that all 
the information was placed in the Commission's file yrhich was available 
for inspection. In Peak v. Pace, the court said that information after 
answer comes too late: 

"Nor do we think that information, given in cross-examination 
at the hearing can serve as a subsitute for the full infor¬ 
mation required by the statute to be given thirty days 
before the prescribed time for submitting defensive state¬ 
ments and affidavits." 

(3) Appellee, though he signed the decision, made only a recom¬ 
mendation. His signature to the decision was a formality. The decisive 
act of deciding was done by the Chairman in an unofficial memorandum 
that passed between him and the Chairman. All this appears in black 

i 

and white and is conceded. 

(4) Appellee had no authority, power or jurisdiction to dismiss 
appellant. This is established by the by-laws of the corporate agency, 
which limited appellee's jurisdiction to employees in the grade of 
GS 12 and below. Appellant was in the grade of GS 13. 

I 

We now come to a confusing complex of procedures that defy all 
efforts to make order or sense out of them. For three years the 
appellee maintained that he had made the decision, stigmatizing ap¬ 
pellant's contention that appellee had in fact made oniy a recommendation 
as "frivolous". Appellee then reversed himself, contending that 
he had not made the decision, that the Chairman had in law and fact 
made the decision. It was to buttress this contention that appellee 
revealed that he had no authority to dismiss the appellant. 

_ l ' . i 



I 


I 
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As proof that the Chairman had made the decision and was ac¬ 
countable for it, appellee conveniently obtained and introduced the 
affidavit of the former chairman so stating. The court accepted this 
self-serving declaration and parole evidence against the written docu¬ 
ment: 

"The decision to which Green was entitled under the 
Civil Service Manual (the statute is silent on the 
subject) was a decision by the Chairman. He received 
such a decision." 

Assuming that this be so, and it is a large assumption since the 
Chairman under the by-laws was not the administrative officer of the 
corporate agency, what of the procedures that must be followed and 
are prescribed by the statute in the making of a decision? By this 
tactic a person who is a stranger to the official proceedings, prescribed 
by the statute, who is not named in any of the official papers to perform 
any function, becomes the party to be held accountable, to be sued. The 
person who actually carried on the proceedings, who signed the official, 
prescribed, documents and was named in them to perform the function 
of judging, is displaced. All this on the Chairman's verbal statement, 
made three years after the decision of dismissal. 

This tactic offers a convenient formula for defeating any action 
against a defendant based on the latter's signature to a writing, whether 
contract or other obligation. The defendant does not have to deny his 
signature. He brings in some third party to claim responsibility and 
accountability for the writing. 

The situation portrayed by the court's decision is chaotic. The 
complaint has been directed against Baughman as the maker of the 
decision. The court has found that the Chairman made the decision. 

This makes the entire complaint meaningless and irrelevant. The 
entire complaint falls by virtue of this fact. Tet the court finds that 
the appellee, Baughman is still the protagonist in some parts of the 


i 
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complaint. In others it is the Chairman. The count jof bias, for 
example, is defeated because "no charge of bias against the Chairman 
was made." The point that appellee, Baughman, had no authority to 
dismiss appellant is without substance because the protagonist in the 
case is the Chairman. "The discharge was approved and directed by 
the Chairman." 

Where a writing is in issue, there is but one wdy known to the 
law of determining the person to be held accountable in an action at 
law and that is by the signature. If this were not so, i an injured party 
would not know whom to sue for breach of a written contract or other 

i 

obligation. 

i 

The appellant brought action against appellee, Baughman, on the 
latter* s signature to the decision and rightly so. As appellee acted 
without authority, his act in signing the decision of dismissal and assuming 
an authority he did not have is null and void and appellant is entitled 
to an order restoring him to the duties of his position.! 

j 

m. | 

THE COURT*S JUDGMENT ON THE MERITS IS| ERROR 

IN THE ABSENCE OF THE CHAIRMAN AS A PARTY 

DEFENDANT. ! 


Appellant made the appellee, Baughman, the defendant because 
he had signed the decision and was accountable for it.! But the court 

has found that the chairman made the decision and is accountable for 

\ 

it. The Chairman is therefore the indispensable party. In his absence 

i 

no judgment on the merits can be made. This appears quite clearly if 
we asked what would happen if the court had found that appellant was 
entitled to be restored to his position. As the Chairman was not a party, 
the Court could make no order directing the Chairman to do anything. 
Appellant brought this action against Baughman claiming that the said 
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Baughmand had unjustifiably dismissed him. The court has made a 
judgment on the merits holding that the dismissal by Baughman was not 
unjustified, though it has found that Baughman did not dismiss appellant. 

It is to be noted that appellee, Baughman, did not by motion or 
otherwise ask for a dismissal on the ground that he was not the party 
who made the decision. Nor could he have done so under the Rules and 
the law of estoppel after leading the appellant to believe for three years 
that he was the party who had made the decision. 

IV. 

THE COURT, CONTRARY TO LAW, HAS SUPPLIED 
FINDINGS OR REASONS TO JUSTIFY THE ADMINISTRA¬ 
TIVE DECISON OF DISMISSAL. 


The court in its decision said: 

The charges against him, and the evidence, fall into 
two main parts: (1) that he was unbearably discourteous 
to and inconsiderate of subordinates and co-workers, 
yelling and using toward stenographers such expressions 
as "You come over here and you come fast” and "God 
damn it to hell, why can f t you do things right" and 
toward co-workers such terms as "ignoramus" and 
"imbecile"; and (2) that he used Government office, 
property and personnel in notable quantities for personal 
business and affairs, causing delay and postponement 
of official work. When such charges are sustained, surely 
no more potent reasons for discharge for the good of the 
Government service can be assigned. It is essential 
to the good of such service that employees devote 
Government time to Government service and that 
superiors at all levels operate with a decent regard 
to at least the rudiments of accepted manners toward 
subordinates. 

After stating the charges and evidence, die court says that "no 
more potent reasons for discharge for die good of the service can be 
assigned." The trouble is that the administrative judge did not assign 
them as reasons for discharge .1 It is this court that has done so. 
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Courts sitting in review will not ,t spellout f, findings or "assume 
that there are facts not found" or supply findings by ^implication and 
by reference to the averments of the petition." U.S. v. Chicago R. Co., 
294 U.S. 494, 510; Eastern Pub. Co. v. Fed. Com. Comm., 175 F 2d 455, 

- “ I 

85 App. D.C. 33; Wichita R. R. Co . v. Pub. Util Co|nm. , 260 U.S. 48, 

59. In N. L. R. B. v. Capital Transit Co., 95 App. D.C. 310, 312, 

221, F 2d 964, 967, the court said: | 

"There is evidence in the record tending to support 

these reasons for the Board's action. i But since 

the Board failed to make findings in connection with 
these reasons, we cannot decide now whether they 
suffice to support the order. The grounds upon 
which an administrative order must be judged are 
those upon which the record discloses that the action 
was based." 

The difficulties involved in an appellate court attempting to make 
findings are illustrated here. In this case the court has accepted the 
charges as found, although they are contradicted by the very statements 
upon which they were allegedly based. Nothing so patently demonstrates 
the short-comings in the administrative decision than the fact that a 
court, sitting in review, has felt it necessary to give color of justification 
to the decision by supplying the findings. 

CONCLUSION 

Appellant has shown: 

(1) The decision upholding an administrative decision of 

discharge consisting of four words, "the charges are 
sustained", is contrary to the uniform decisions of 
this court and the Court of Claims. | 

(2) The charges allege no definite offenses butj collective 
offenses without dates. 





(3) Appellee, though he signed the decision, made only a 
recommendation. 

(4) Appellant was denied his statutory right to answer and 
was not given the information necessary to answer and 
defend himself. 

(5) The proceedings are null and void ab initio because of 
appellee's lack of authority and power to dismiss ap¬ 
pellant. 

(6) The judgment on the merits is erroneous in the absence 
of the Chairman as a defendant, in view of the court's 
finding that the chairman had made the decision of 
dismissal. 

(7) The court, contrary to law, has justified the bare 
decision of dismissal by supplying the findings. 

For these reasons appellant respectfully asks the court to vacate 
the judgment and the decision, to reverse the order of the District Court 
and to grant summary judgment in favor of the appellant. 

Respectfully submitted, 

A. LINCOLN GREEN 

Appellant pro se 

A. Lincoln Green, appellant appearing pro se in the above entitled 
appeal, certifies that the foregoing petition for rehearing is presented 

i 

in good faith and not for delay. 


A. LINCOLN GREEN 
Appellant pro se 
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APPEAL FROM THE UNITED STATES DISTRICT CfOURT 
FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANT 


Appellant submits some brief observations on the other issues be¬ 
fore turning to the new contention of appellee. The Mulligan and Kutcher 
cases are explicit on appellee's contention that findings can be assumed. 
Courts will not TT spell out" findings or "assume that there are facts not 
found" or supply findings by "implication and by reference to the aver¬ 
ments of the petition." U.S . v. Chicago R. Co ., 294jU.S. 494, 510; 
Eastern Pub. Co . v. Fed. Com. Comm ., 175 F 2d 4f>5, 347, 85 App. 
D.C. 33; Wichita R.R. Co. v. Pub. Util. Comm. , 260 U.S. 48, 59. 
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Appellee defends his consideration of oral and written statements 
which appellant had no opportunity to answer with the proposition that 
"appellant is entitled to answer the charges against him, not the evi¬ 
dence upon which they are based." If the employee has successfully met 
and answered the information stated in the written charge, the admin¬ 
istrative judge can then convince himself of the employee’s guilt by in¬ 
formation in statements and oral conversations, omitted from the writ¬ 
ten charge. The question arises, of course, only where the adminis¬ 
trative judge is bent on proving guilt. An impartial administrative 
judge will decide on the written charges before him. 

Were there any doubt on this issue, it is settled by the fact that 
the administrative judge can order a new statement of charges, if he 
believes that essential information has been omitted. But an employee, 
found guilty on information of which he had no knowledge, has no second 
chance. Of course, oral conversations after answer, euphemistically 
called "reviewing the evidence," are beyond the pale, no matter how 
innocent appellee claims his motives and how innocuous his explanation 
of his action. 

i 

Appellee’s objection that the fourth and eleventh points were not 
raised in the complaint comes with poor grace from a party who intro¬ 
duced new facts and a new contention after three and half years without 
asking leave under R. 56e. The focts and argument on a motion for sum¬ 
mary judgment must first be presented to the District Court. River Platt 
v. Pressed Steel Co. , 127 F2d 60, 63. The facts are in the record and 
argument was duly presented, as these points from plaintiffs memoran¬ 
dum on file in the District Court establishes: 

"IV. Defendant in violation of the statute resorted to 
information in statements and oral conversations 
which plaintiff had no opportunity to answer. 
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i 


XI. Plaintiff 1 s right of appeal to the Commission 
was denied to plaintiff by the refusal or fail¬ 
ure of the Commission to pass on the issue 
of disqualification for bias." 


Appellee contends that the Commission did not have to decide the 
issue of bias and bad faith on the alleged principle that "appellant is not 
entitled to a specific finding on each of his accusations." (Br. 16) But 
he also says that the issue "must be raised and finaliy disposed of on 
the employees appeal to the Civil Service Commission." (Br. 22) 
Finally he asserts that the Chief Law Officer’s statement that the per¬ 
sonnel action was not arbitrary, unreasonable or capricious, covers 
this issue. Of course the meaning of this statement is that there was 
evidence to sustain the action and bias and evidence can co-exist. 


In no case has the court been asked to consideii the merits or the 
issue of guilt or innocence. The complaint, not appellee’s version, 
confirms this. Indeed, even where the appellate court is convinced of 
guilt it will reverse for bias. Whitaker v. McLean, j73 App. D. C. 259, 
118 F 2d 593. Bias in any form is odious. It saps the foundation of 
American justice and democratic society. The statute prescribes a deci- 
sion based on information communicated to the employee. Its safe¬ 
guards are a phantom if a decision can be grounded in bias. In Kutcher 
v. Gray, 91 App. D.C. 266, 199 F2d 783 the court siid that the admin- 

istrative officer had the duty to "impartially determiijie." In Watson 

■■ 

v. Pace, 101 F. Supp. 477, affirmed on the opinion of the District 
— 

Court in 92 App. D.C. 387, 201 F2d 713, the court hpld that no court 

had power to review the administrative action "if that action is taken in 

good faith. " The quotation from the Golding case, appearing in Bailey 

v. Richardson a nd Levy v. Woods has been overruled in S. Leon Levy , 

118 Ct. Cls. 106, 111 and in Gadsden v. U.S., 111 dt. Cls. 487. The 

— — 

latter case was cited with approval in Powell v. Brannan , 91 App. D. C. 
16, 196 F 2d 871. Knotts v. U.S. , quoted by appellee, parallels this 
case in many of its features and would repay study. 
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Nor does the point that the decision was arbitrary,, unreasonable 
and capricious raise an issue of fact. The court does not decide on the 
weight of the evidence. The issue is the time-worn one whether there 
is any evidence to convince the reasonable man. If a court will not look 
at the facts for this purpose, then an employee can be discharged though 
the facts would convince the most skeptical ten times over. The charge, 
of itself, would justify judgment. In Wittner v. U.S ., 76 F. Supp. 110, 
112, the court said: 

"In holding that the procedure is mandatory we 
do not undertake to pass upon whether the charges 
made pursuant thereto are proved unless it be found 
that there is no substantial evidence upon which a 
finding could be based. " 

We come to appellee 1 s new contention, —that the Chairman made the 
decision dismissing appellant. As a step in its proof appellee disclosed 
that he had no authority to dismiss. Of his lack of authority there is no 
question. The by-laws establish it. The Chairman had authority over 
employment and therefore over discharge. Blake v. U.S ., 103 U.S. 227. 
Sec. 11 of the Federal Personnel Manual states the principle and in¬ 
structs the appointing officer to act in removal proceedings. The acting 
chairman delegated a power limited to grades GS 12 and below, including 
specifically in the delegation "separations for cause." (J.A. 7, this 
appeal) 

Unless, then, appellee can produce convincing evidence, the lack 
of authority and jurisdiction makes the decision of dismissal and the pro¬ 
ceedings null and void ab initio. Appellee's evidence consists of some 
words, procured by appellee three and a half years after he had unquali¬ 
fiedly put his signature to the decision letter,* to the effect that the Chair¬ 
man had directed appellee to notify appellant of the Chairman's decision. 


So called by die Commission, J.A. 271. 
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Appellee does not assert that the decision letter contains any such state¬ 
ment or even an ambiguity, though this would not suffice where appellee 
has slept on the ambiguity for three and a half years. By parole appellee 
effects a change in a document, prescribed by statute!. 

Appellee thus cures the procedural defect disclosed in appellee f s 
memorandum to the Chairman showing that the Chairman had done the de¬ 
ciding, that appellee had made only a recommendation, and that the de¬ 
cision letter under appellee's hand was an empty forxji and a deception. 

But appellee goes further. He correctly points out now that the count of 
bias must fall for "appellant makes no charge of bias! and prejudice against 

i 

Foley, who made the decision to dismiss" and "the allegations fail as a 
matter of law to raise any substantial issue, particularly in the absence 
of any charge whatsoever against Raymond M. Foley' who made the deci¬ 
sion to dismiss Mr. Green." (Appellee's Br., p. 18, footnote, p. 22) 

The entire complaint falls, as none of the charges are against the Chair¬ 
man. Appellee has thus substituted the Chairman asj the defendant by 

I 

this unheard-of procedure. A person who had taken ho official part in 
the proceedings, who had indeed avoided making known his part, approv- 
ing behind the scenes a recommendation and form of |decision letter for 
signature by appellee, now assumes official status on the strength of a 
few words. The appellee who to all the world occupied that status bows 

i 

out. 

If ever there was an estoppel, it is here, -estoppel by action, by 
words, by silence, by acquiescence, by laches. Appellee signed the 
statement of charges. He named himself therein to receive appellant's 
answering affidavit. He signed the decision letter. ;The Chairman clothed 
appellee with apparent authority, giving him the decision letter for signa¬ 
ture. Appellee was twice made a defendant on the only basis that he 
could be made a defendant, - that the decision letter was his. Appellee 
made no motion to dismiss on the ground that he was not a proper defen¬ 
dant or to drop him as a party. On the contrary he made a motion for 
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summary judgment, thus acknowledging as his the actions complained of. 
And in his brief on the last appeal he expressly stated that the decision 
letter was his: 

"Equally without substance is appellee's allegation in 
the fourth count of the complaint that the decision of 
dismissal, although signed by Baughman, was not 
made by him. In view of the fact that both the state¬ 
ment of charges and the letter of dismissal were 
signed by Baughman, .... such a contention is 
obviously frivolous." (Appellant's Br., 30, No. 

12,717) 

The individual who unblushingly denies his words and deeds is the same 
individual who maintains that he was a just judge, unprejudiced and un¬ 
biased. 

This court has twice rendered decisions upon the basis that the de- 
cisionletter was the act of appellee. 

How stands the appellant's cause if the Chairman can be made the 
defendant in this way? Is appellant to be remitted to an action against 
the Chairman? With what chance of success? He may be met with the de¬ 
fense of laches, the statute of limitations or that the appellee made the 
decision. This can become a perpetual merry-go-round. 

It would indeed be manna from Heaven for defendants if they could 
escape responsibility for their acts, evidenced in writing, by procuring 
a few words from a third party. The most solemn obligations could thus 
be changed by parole. 

R. 56(e) requires that the affidavit states"facts as would be admis¬ 
sible in evidence.” The words relied upon are not admissible in evidence. 
They were not uttered in appellant's presence. Appellee was bound by 

the notice of decision he received and he acted on that notice. 

- . , 

Nor can appellee introduce at this time an affidavit contradicting 
the facts established in the administrative proceedings. The oral state¬ 
ment of the Chairman contradicts the decision letter. There is not 
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much purpose to a record if a party can alter or contradict the fhcts es¬ 
tablished in the record of the administrative proceedings. 

Appellee italicizes a few words in the decision letter showing that 
the Chairman, as well as the appellee, gave consideration to appellants 
answering affidavit. But consideration does not make the Chairman the 
maker of the decision letter. In that very paragraph appellee points out 
that he gave consideration and made only a recommendation. Nor are 
the words, "I am authorized to notify you” an indication that the Chair- 
man made the decision. Express words and deeds cannot be effaced in 
this way. 

This story that the Chairman told appellee M to Notify Mr. Green 
by letter of my decision” is disingenuous. At the very time, the Chair¬ 
man had in hand a particular form of letter or notice of decision. The 
Chairman purports to tell appellee to notify, when he had already done 
this by approving the sending of the letter of notification. (J.A. 270) He 
tells appellee to notify of M my decision” but approved! the letter of notifi¬ 
cation that contained no such statement. And appellee in his brief, p. 

14, states that the decision letter was a compliance with the Chairmans 

i 

direction. Can the court reconcile these contradictions, find a reason 
for this devious and elaborate procedure when the Chairman had at hand 
a form of letter that required but a slight change for his signature? 

The Chairman could not dismiss appellant. ThO statute and regu¬ 
lations designate an administrative officer and the Chairman of the Board 
of Directors is not an administrative officer. His duties in presiding 
at a few meetings of the directors and making policy are not administra¬ 
tive. Sec. 22.205 of the Federal Personnel Manual provides that ”the 
administrative officer shall render his decision and it shall be in writing. ” 
Part 22(c) (1) advises the administrative officer to "direct his official 
written notice to the employee, sign it” and specifies the content of the 
notice. These instructions appellee followed to a T. ! In Flanagan v. 

Young , 228 F 2d 466, 472, App. D.C. No. 12,288, tlje court said: 


J 
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"He was entitled to an initial decision by an admin¬ 
istrative officer of the Commission just as he would 
be in the department which employed him." 

The by-laws, sec. 19, specifically designates the President as "the 
chief executive officer," to "carry out or direct the business and affairs 
of the association." (J.A. 5, this appeal) 

Whether this be a decision by the Chairman with consideration and 

- \ 

recommendation by appellee or a decision by appellee with consideration 
by the Chairman, it is a violation of the statute. The statute concen¬ 
trates the function in one person, uninfluenced by another. The statute 
is to be construed to uphold its safeguards and objectives. It is empha¬ 
tic in its injunction, "No. . . eligible . . . shall be discharged . . . 
except," and consideration, advice, and recommendation by another 
are not in the exceptions. 

Not one of the statutory safeguards survive this procedure. The 

recommender or adviser is not confined to the written charges. He can 

. * . • ! . * < 

act on conversations, rumor, and bias. The decision and findings are 
not necessarily based on the information in the charges. The employee 
has not had an opportunity to answer the information in the possession 
of the recommender or adviser. The latter need not be an administrative 
officer or qualified to judge. Indeed there is no way of knowing whether 
the person apparently responsible did more than put his signature to a 
decision made by the recommender. A recommendation can be made 
if provided in the statute but under its safeguards. 

The chairman’s assertions that he gave careful consideration, 
studied and came to an independent conclusion, state his mental opera¬ 
tions, hidden in the recesses of his mind, unknown until he chooses to 
divulge them. They are evidentiary of nothing except a steadfast purpose 
to convict. They attempt to contradict the memorandum he signed and 
the decision letter appellee signed. 
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In this switching of parties reminiscent of the shell game and the 
handkerchief switch, in reshuffling of contentions and the maze of re¬ 
pudiation and concealment, the written decision and by-laws stand 
unchanged and unchanging for all to judge. I 

Appellant is entitled to an order declaring that the decision letter 
was null and void ab initio for lack of authority and jurisdiction to dis- 

i 

charge appellant, that appellant was not discharged and is entitled to the 
emoluments, perquisites and benefits of his employment and position as 
of and from the date of his purported dismissal, Sep^. 19, 1952. The 
order should direct that appellant resume the performance of the func¬ 
tions of his position and that appellee be prohibited and enjoined from 
interfering. 

i 

As appellant is entitled to commence an action jin the District Court 
against the corporate agency for salary together with interest from each 
due date ( RFC v. Menihan Corp. , 312 U.S. 91, RFC] v. Langham , 208 
F2d 556, 559, no good purpose would be served by subjecting appellant 
to another round of litigation in the District Court wiih attendant expense, 
cfelay and hardship. This court can award a money judgment in this case 

l 

incident to his restoration. Williams v. U.S ., 139 lh Supp., 951, 952 
(Ct. Cls.). Appellant respectfully asks as an incident to the order de¬ 
claring that he has never been discharged that appellee be directed to 
pay to appellant his salary with all increases from Sept. 19, 1952 with 
interest from the date when each salary payment was due and payable 
and that the District Court be authorized to retain jurisdiction to fix the 
amount. Appellee has been submitted to considerably expense in this liti¬ 
gation. This is the third appeal. 

Appellant respectfully asks the court to take note that the reputa- 

i 

tion of an attorney of many years at the Bar is here deeply involved, 
that a reversal on the ground that appellee had no authority or on a 
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procedural issue still leaves the stigma of the charges, even accentuates 
it. Appellant would not be definitely cleared of the charge that he used 
abusive language and that he called his co-workers ignoramus and im¬ 
becile, despite the undisputed facts in the record. Appellant respectfully 
asks that the court correct this injustice in its opinion. 

Respectfully submitted, 

A. LINCOLN GREEN 
1305 Key Drive 
Alexandria, Virginia 

Appellant appearing pro se 






